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[Parſons Law: 


OR A 
vie of Adyowlons. 


Wherein is contained the Rights of 
the Patrbns, Ordinaries and Incumbents, 
co Advowſons of Churches, and Bene- 
* fices with Cure of Souls, and other a 
ritual Promotions. . 


Common Law, and ſome Late Reports in the 
ninth year of the late King Charls the Firſt. 


- By William Hughes of Grajes-Inn Eſquire. | 


by rhe Author, in the fourteenth year of the Reign of 
(hails the Second King of Bag/and) Oc. 
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| Teall the Reverend Cler- 


' 2y of the Kingdom. of 
England. 


Reverend Sirs, 


LSE HIS Little Treatiſe 
MA ( called Parſons Law, or 
Bs A Yew of Advewſons ) 

1! A Compendium of the 

wat ®” Rights, Titles, and 

Intereſts of Pacrons, Ordinaries and 
Incumbeats to Ecclefiaſtical Digni- 

ties, Spiritual Promotions, Chur- 

ches, and Benefices with Cure, was 
firſt written by me, at the earneſt 
requeſt of ſome Eminent men of 
the Clergy, in 4», Dom. 1634. to 
whom delivered ſeveral Manulicript 
Copies thereof, (as alſo ro many 
other Honourable and Worthy per- 
| Ax fon} 
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The Epiſtle Dedicatory. 
ſons) for their private uſe. In 
An.,1636, the tenth year of the 


Reign of the late King Charls the | 


Firſt over England, &c. (of bleſ- 
ſed memory, ) I delivered a perfect 
Manuſcript Copy of it to the 
Righc Honourable, the then Lord 


Chief Juſtice of his Majeſties Court 


of Kings Bench, to overview it, and 
have his Approbation of it, wha 
(finding it fo much to concern the 
Church and Church-men in their 
Temporals,)recommended it to the 
Right Reverend Father in God,Wi- 
liam then Lord Archbiſhop of Cax- 
terbury ; who likewiſe peruſed it,and 
Tranſmitted -it to ſome Learn- 
ed Doors of the Canon and 
Civil Laws, to conſider. whether 
there was any thing in that Manu- 
ſcript, which might be prejudicial 
to the Church : Thoſe Do@ors 
kept it ſome time in their hands, 
bur atlength returned it to the ſaid 
Archbiſhop of Canterbury his Grace, 
together with their ſignification,thar 
what was written in that Treatiſe, 
was for the Benefic and Advantage 
of the whole Clergy in general, and 
no wayes againſt the Lays or Liber- 


tics 
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The Epiſtle Dedicatory. 

ties of the Church : Whereupon his 
Grace returned it to the ſaid Lord 
Chief Juſtice z And his ſaid Lord- 
ſhip thereupon, not only gave his 
Licence, but laid his Command up- 
on me, for the Imprinting and Pub- 


'].ſhing of it for the publick good, 


It lay afterwards by me for ſome 
time: But in A». 1641. (at the 
Importunity of ſome friends ) it 
was firſt [Imprinted for the Author, 
and publiſhed: And ic found good 
Acceprance of, and from the whole 

Clergy. | 
In the time of che Long Parlia- 
ment, and the late unhappy War, 
and differences berween the ſaid 
late Kings Majeſty and his Parlia- 
ment and people , (notwithſtanding 
that by Power and Prevalency(with- 
out the King ) the Dignities of Bi- 
ſhops, Deans and Chapters, and 
otherSpiritual Promotions, and their 
Lands, Poſſefſions and Rights, were 
uſurped. upon, and illegally taken 
away by an Ordinance of Parliament 
only; Nay , although that after- 
wards,viF. in the time of the Uſurp- 
ed Powers over the peopie of this 
Nation, it was-endeayoured to take 
oo away 


The Epiſtle Dedicatory. 


away the whole Maintenance and 


Livelyhood of the Miniſtry,by the 
aboliſhing of Tythes, .the chiefeſt 
part of their Subfiſtence : Yer (in 
the heighth of all theſe IllegalTran(- 
aQions ) this Little Treatiſe ſtood 
ſtill on foot; was not called in,. or 
forbidden,or ſo much as oppaſed, or 
ever queſtioned, ir having received 
ſuch a Worthy and Legal Appro- 
bation asaforeſaid, 

Since the moſt happy and right- 
full Reftoration of his moſt Excel - 
lent the Kings Majeſty that now is, 
to his Imperial Crown and Dignity 
over the Kingdom of England, and 
his other Dominions + as alſo of 
the reſtoring Biſhops, Deans and 


Chapters, and other Spiritual per- 


ſons to their Prime, Original, and 
Legal Spiritual Livings, Digairics, 
Promotions and Incumbencies, and 
to their Rights and Intereſts of, in, 
and to the ſame, Thave been again re- 
queſted by fome Reverend Divines, 
ro review my firſt Work, and to add 
what I ſhould think fic and requiſite 
tor the farther Illuſtration and Con- 
firmation of their former Rights and 
Intereſts 5 which I have done. ad- 
| | KI, ding 
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The Epiſtle Dedicator ; 
ding here and there,(as occafion did 


. ariſe) ſeveral Caſes taken our of 


the late Reports of ſome Reverend 
Jadges, and other approved Au- 
chors for the ſame purpoſe, 


I hope I may fay of this Little 


Treatiſe , ( without oftenration ) 
that it is Magnum in parve ; tif 
being a Legal Comprehenſive of all 
the Rights and Intereſts of the per- 
ſons before mentioned: infomach 
( as 1 bumbly conceive ) there is 
ſcarce any doubt or queſtion which 
may hereafter ariſe concerning the 
ſame, or any of them,which may nor - 
receive a cleer Reſolution from ſome 
Caſts herein, or by a Legal and juſt 
Conſequence deduced from them, 
The firſt Edicion I publiſhed with- 
out any Epiſtle Dedicatory, I con- 
fadered with my ſelf, ro whom I 
ſhould offer, and preſent this Second 
Editions I could not think of any 
perſons, - as to you the Reverend 
Clergy of this Kingdom, for whoſe 
ſakes and uſes it was firſt Written 
and undertaken: To you therefore I 
commend it, and commit it, not 
dcubting of your favourable Ac- 
ceptance of theſe my weak Endea- 
: A4 vous 


* The Epiſtle Dedicatory: 
yours therein ; And hoping that ir 
may ſome way tead to the leſſening 
of Suits in Law, ſetling of Peace be- 
tween you and others concerning 
your Rights and Incereſts in Tem- 
porals, and alſo redown tro the pub- 
| lick good of the whole Nation , 
which is the defire of him, who is 
From my Study in 


Grayes-Ilnn, De- 
cemb. 19, 1662, 


Your Well wiſhing 
' friend, ever to be 
Commanded 


William Huphes. 
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Parſons Laws 
A View of Atrowfia. 


CavÞP. I. ; 
Of Archbiſhops and Biſhops, and of 


their Eleflion,( onfirmation,Con- 
ſecration , and Inroeſture ; And 
when their Temporalries ſhall be 
delirvered unto them. 

ISS N Archbiſhop is 'a Spiri- 


J 
© rual perſon Secular , who 
LAND bath Juriſdiction in all 
2D Cauſes and things which 
are Ecclefiaſtical, in a 


-IHHdOV 


In the Realm of Ezelaxd there are 714. Marth, 


bat two Provinces , vis. Canterbury when oY 


bury 


ELLA nes ASE IONS © XL nar olh. 1c et re nn re ny 


CaP.1. 
Ranulph, Ci- bgry is at this day ſtiled , Metrapolita- 


— Parſons Law. 


ſiren, lib. 2. —_ a Primas totins Anglie Z The 


16. El. Dy- Archbiſhop of York, is rrimas, & Me- 

2 327. trapolitanus Anglia, 
. _ Eachof thete Archbiſhops hath in 
Cook 1. part, his Proyince ſuffra2an Biſhops of the 
jour. 94- | ſeveral Provinces ; The Archbiſhop 
ker Anriquit. of Canterbury hath under him within 
Kan. 20. hin Province, Rocheſter his Principal 
Chaplain, London his Dean , Wiz- 
chefter bis Chanccllour, Nerwich, Lin- 
coln , Ely, Chich:ſter, Salisbary, Exe- 
rer, Bath and Wells, Worceſter, Coven- 
try and Lichfield, Hereford, Landafſe, 
St. Davids, Banger and St. Aſaph, 
Glonceſter , Briſtol, Peterborrow and 

Oxford, 

-F he Archbiſhop of York hath un. 


der him, within his Province, The 
Biſhop of the County Palarine of _ 


Cheſter, erected and annexed by 
King Henry the 8, to his Province 3 


The Biſhop of the County Palatine q 
of Darhams ; The Biſhop of Carlile, 


and of the 1///e of an annexed aiſo 


A—_— 


to his Province by King Henry the 8. 


The Archbiſhop of Canterbury 


hath.che Precedency of all the Cler- 


gy. within the Realm of England, and * | 
18.panked befq;e ail the Nob lity of | 
Hy the 2 


Car.1; Parſons Law. 

the Realm, w, next and immedlate- 
ly after the Kings Children, Bro- 
thers, &c. And in all anttent Char- 
ters, Statutes, and Ads of Parlia- 
ments, the Biſhops were ever named 
before the Temporal Lords ; as ap- 
peareth by the Statutes of Magnd 
Charts, and Charta ae Forreſta z Hen- 
ricus Dei gratia,&C. Archiepiſcopis , 
Epiſcapss, Comitibus, Baronibus, &C. 
and by other Statutes. 

All the Archbiſhopricks and Bt- 
ſhopricks within the Realm of Eng- 
land were of Kings Foundations , 
and the Kings of England were the 
Founders of them all : Ar the firſt 
they were Donative, per !raditionem 
Bacnls Paſtoralis, & annuli, Which 
was a Symbol of a Spiritual Maryiage 
betwixt them and the-Church : But 
afterward King Fobn, by bis Charter 
I5. Fanuarii, Anno Regni ſui 17, De 
communi conſenſu Baronum, granted , 
Thar they ſhould be ever after 
Elegible ; And after that time came 
in the Coxge de Eſlier, 

In Antient time by the Common 


Fid. Cook 5, 
part 14.in 
Cawdrics 
caſe, 

Vid. Stat, 

1, Jac. cap. 3. 
IT. E. 3, 49» 


.. | Law, the Founders and Patrons of j74 Cook. x; 
— Churches and Benefices, bad a full part, loſticur, 


and an abſolute inheritance in them, 3** 


B 2 and 


4 
Br. tit. Prt- 
ſe tment al 
Eſglife. 41. 
6 H.7. 14, 
19.E.3.tir 
Qu. Imp 69. 
Selden tir. 
Diſm. cap.6. 
fo. 91, 


Rott. Pat. 12. 
H. 3, Mcmbr, 
I7» 


4i4.7.H.8, 
Kellway 
134. in Dr. 
E£randiſhes 
caſe, 
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ahd upon every vacancy might have 
conferred them npon Incumbents , 
withour- Admiſſion , -Inſtitution and 
Induction of the Biſhop by Livery, 
or delivering unto them che'ring of 
the Church door: And the Inveſture 
of Biſhops (as before is ſaid ) were 
only per Anzulum,c# Baculum; But by 
General Corncils, afterwards , the 
Right not only of Inveſture , but of 
Inſtirution and Induftion of Incum- 
bents of Churches were transferred 
to Biſhops and others. 

Biſhops hols their Temporal Poſ- 
ſeſſions of their Biſhopricks per Ba- 
roniam, as appeareth Ex Rott, Patent. 
ae anno 18. Hen. 3, Membr. 17. viz. 
Mandatum eft omnibus Epiſcopis qui 
Conuenturi ſunt apud Glouceſtriam die 
Sabath. in Craſtin: $'* Katherine, fir- 
witer inhibendo, ©n0d ſicut Baronias 
ſnas , quas de Rege Tenent, diligunt, 
aullo moao praſumant Concilium tenere 
ac aliquibys que ad Coronam Regis per- 
tinent, vel que perſonam Regis , wel 
ftatum ſuum , wil ſlatum Concilia ſas 
contingunt : Scitaripro certs, quod (i 
aefecerint, Rex.inde ſe Capiat ad Baro- 
7145 ſuas; And they fit in Parliaments 
as Barons,by reaſon of their Tempo- 
ral poſleſtons, _ |! The 


—_ 
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The Dioceſs of every Archbiſhop 


and Biſhop, is divided into Arch-: 


deaconries , according to the extent 
of the Biſhoprick : Whereof ſome are 
by Preſcription, as the Archdeaconry 
of Richmind is; Someate 4ejure by 
the Law, and ſome are by Covenant 
and Contract made between the Bi- 
ſhop and the Archdeacon, When the 
Archdeacon hath his Juriſdiion by 
Covenant , or Contra&, the ſame 
doth not takeaway the Juriſdiction 
of the Biſhop , as.the ſame doth , 


5 


17.E. 3. 23. 
"9. 5, part, 
in Cawdries 


Caſe. 


8. H. 6. Is by 
Chauntrecl, 


where the Archdeaconry is] holden 


by Preſcription,or de jure : For if the 
Biſhop doth hold plea, or do:h inter- 
meddle w.th any thing within the 
Juriſdition of the Archdeaconry by 
Covenant or Contia&t, the Aich- 
deacon c:n only have an Adin of 
Covenant againſt the Biſhop : Burif 
the Biſhop doth intermedcle within 
the Archdeaconry, where the Arch- 
deacony is by Preſcciption, or dejure, 
in ſuch caſe the. Archdeacon may 
have a Prohibition againſt. the Bi- 
ſhop. All which bath lacely been ad- 


judged inthe Court of Kings Bench, 


' -Trinit, 21, Fac. in Caftres and Fones 


Caſe, 
B 3 The 
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The Archdeacon is Oculus Epiſco- 

pi: Andrthere are 60. Dignities of 
Archdeaconaries within the Realm 
of England and theſe are divided 
into Deaneries - and Deaneries into 
Pariſhes, Towns and Hamlets. 
_- To rhe Creation of every Arch- 
biſhop and Biſhop, rhere are necefſa- 
rily tequited three things. 1. EleRi- 
on. 2. Confirmation, 3. Conſecra- 
tionand 'Inveſtare ; The EleRtion is 
as the Sollicitation, the Confirmati- 
ons as the ContraR, the Conſecra- 
tion is the Conſumartion of the Spiri- 
rnal Marriage, The Reſtitution of the 
Temporalties, is as it were the bring- 
ing home of the wife. 2 

1, Election is made after this man- 
ner,viz. A Licence under the Great 


Vid. The Sta- Seal of Exgland is granted to the 


Dean and Chaprer of the Cathedral. 
Church , when the See of ſuch 
Archbiſhop or Biſhop is void, to pro- 
ceed to the Eletion of a new Arch- 
biſhop or Biſhop, with a Letcer 
Mifſive, containing the perſon whom 
they. ſhall Ele& or Chooſe ro the 
faid Archbiſhoprick or Biſhoprick be- 
ing void : This EleQion muſt -be 
within twelve dayes after the _ 

| _ 


Cay.te Parſons Laws: 

and Letters Mifſive are delivered tins 
to thetn. ( If the Dean and. Chaþ- 
ter, aſter-the Letcers Miſhive delivets 
ed; do refuſe ornegle to make the 
Ele&ion, they ruti into danger of 2 
Pramwunite.) And if: the Dean 2nd 
Chaprer deferr their Ele&tion- above 
twelve dayes after they have received 
' the Licence, and rhe Letters Miſfive ; 
Then; 4nd in ſuchicafe,the'King doth 
uſe by his-Lerttets Patents under the 
Great Seal of Exeland , tor nominate 
or prefefit the petſon to the Office 
and Dighiry of a Biſhop beingvoid; 


5 
Vid. Stat 25, 
H. 8. cap.20. 
ſe&.z Raſtall, 
Vid. Cook. 
12, part, Re- 
POItS 5 3. AC. 


And fiich Nomination or :Prefertt- - 


ment; if it be to the Office and Dig- 


nity- of a Biſhop,.is uſually. ro 'the | 


Archbiſhop or Metrapolican of the 
Province. where the Sec of the Bi- 
ſhop 14s void : But if fuch Nomination 
or Preſentmenr'be made by the Kings 
Majeftie , for default of Election of 
the Dean and Chapter unto -the 
Office and Dignity:of an Archbiſhop; 
Then the King by bis Letters Pa- 
rents under the - Great” Seal ,"Uorh 
Nominate or Prefent ſuch Perſon: as 
he ſhall chink good to have the Dig- 
nity, unto one Archbiſhop and rwo 
other Biſhops , ot elfe ro four ſuch 

* "ma Biſhops 
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Parſons Law. CaP.1. 


' Biſhops of the Realm as fhall be 


aſſigned by bis Majeſtie : Bur if che 


 Dean-and Chapter, do after the Li- 


Mich. 22. lac. 
Latch, Re- 


ports, 246. 
38.E.3. 31. 


F.N. B. x. 


. ether Epiſcopal Dignity , make the 


cence and Letters Miffive, ele& the 
perſon nominated in the Letters Miſ- 
five, according to the Kings pleaſure 
thereinz Then is the EleQion well 
made; And upon Certificate made 
of ſuch EleQion unto the: Kings 
Majeſty under their common Seal,the 
erſon elected is reputed and called 
ord Biſhop Ele. Þ 
By this EleRion he is not abſolute 
Biſhop to all purpoſes; He is a Biſhop 


Nemine only ,non re; Non habet Potefta- 


tem .juriſdittionis neque Ordinis. He 
is but as Embryon in ventre, till his 
Confirmation and Conſecration: For 
if a man be but elected a Biſhop, if 
there be cauſe to bring a Writ of 
Right in the Courc of a Mannor 
which doth belong to his Biſhoprick, 
the Writ ſhall not be direted Epiſco- 
po, but Balivs of the Biſhop Ele. 
Neither doth EleQtion of any perſon 
to any ſuch: Archbiſhoprick or Bi- 


-ſhoprick, if. he-was before Parſon or 


Vicar of any Church Preſentative,or 
Dean of any Cathedral, or held any 


firſt 
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firſt Benefice, Deanery, or Dignicy 
to be ipſo fats void in Law; For 
that it hath been adjudged, that a 
Commendam retinere made to ſych a 
perſon of ſuch Parſonage, Deanery, 
or other Dignity which the ſaid Par- 
ſon had before he was EleQed Bi- , 
ſhop,, comes time enough in Trin. /* Mock 
Term. 11. Jacob, in the Common Covent;y and 
Pleas in-Cols and the Biſhop of Co- Z#/*!ds calc 
ventry and Litchfields Cale: and in _ Z 
Paſch. 3. Car. 1. in the K ngs Bench Tr. 30. Car- 
in Evans and CAſcoughs Cale,which Elm oe” 
Caſe ſce now at large reported, Lacch. 237. 

It an Abbot penJant a Wit 
brought againſt him be made and 
Created Biſhop, the Writ ſhall nor 7:9.H.5 13-2. 
abate, becauſe the Creation.of him 
a Biſhop is not his own a&, bur the 
a& of another, w/F. of the King. 
And EleQion only of one to a Bi- 
ſhoprick, who had before a Benefice 
of Cure, or any other Ecclefiaſtical «o. E Fitz. 
Dignity or Promotion, doth not *i* Brict. 25. 
makea Ceſlion of ic; forif it ſhould, 
it ſhould be co the prejudice of the 
party. - | 
Thie ſecond thing incident to the 
Creation of an Aichbiſhop, or Bi- 
thop, is, Confirmation, Cunſecrati- 

on 


38. E. 3. 30, 


V. Star, 2F. 
H. 3, Cap. 29, 


Parſons Law, Cav.1. | 


on and Inveſture, This was anci- 
ently done by Bulls and Breves 
from the Biſhop of Reme,who claim- : 
ed a Spiritual Juriſdiction in this ' 
Realm. Burt now, ſince the Statute 
of 25, H. 8.cap. 26. the ſame is 
done by the Archbiſhop, or Metro- 
politan of the Province in which 
ſuch Biſhoprick is void, with ſuch 
Benedictions and other Ceremonies 
as are requiſite: But-it is to be noted; 
That before the Archbiſhop , or 
other Biſhop is Confirmed, Conſe- 
crated, or Inveſted, He muſt rake 
an Oath of Fealty unto the Kings 
Majefty only, and then, after ſuch 
Oath taken,and Fealry done only to 
the Kings Majeſty , the King doth 
under his great Seal fignifie his Ele- 
&ion.to one Archbiſhop, and two 
other Biſhops, or elſe unto four 
Biſhops within his Majefties Domi- 
nions, thereby commanding them 
to confirm his EleCtion-, and to 
Conſecrate and Inveſt the perſon , 
and to uſe ſuch BenediQtions, and : 
other Ceremonies as are requilite 
thereunto. 


7. 41.E.3. St. After his Confirmation and Con- *' 


129. 


tr. Qu. Imp. ſecration he is compleat Biſhop to | 


all 


Cay.i; Parſons Law. 1 
all purpoſes, as wellto Temporalties 
asto Spiricualties. And then heharh !* 009.8 pr; 
* plenam poteſtatem Furiſaitions,. & cate, © 
' = ordins: ' And therefore after hes 4:-E. 3. 10. 
Confecratedhe may Certifie an Ex- =: B-64- 
comengment +- When he is Con- 
firmed, the power of the Gaardian 18-Eliz.Dyer. 
of the. Spiritualties doth ceaſe, \\” ;. .. ;4. 
18, Eliz. Dyer. 350. and;vid. 22+ BE, 
3.13: Wherea Wric awarded Epeſ- 
copo Eletto & Confirmato, to admit a 
Cletk to 'a Bentfice; was holden 
£00d. , 6: 
- Whenheis Conſecrated, hemay 
Confer Orders upon others , and 
may Conſecrate Churches, or Chap» 
pels, which he could not do before 
his Conlecration : For although by 
his Confirmation, Corjugiam comtra- 
' + bitar Spirituale, ( as betore is ſaid ) 
yet by Conſecration, Conſumitur. 
Atcer thatheis Confirmed, and 
before he is Conlecrated Biſhop, the ,,.. . ; _ 
| King may by his Letrers Patents 45. E. 3. 22 
' . grant unto him his Temporalties , 
' and ſuch Grant ſhall be good : Bur 
' & fuch a Grant from his Majeſty is 
potius de gratis quam de jure, But 
'- after that he is Conſecrated, Inve- 
> ſtedand Inſtalled in his —__ 
, e 
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Parſms Law- Carp, 


he'is fully enabled for to ſue forhis 


7.F.N.B.ace, Temporalties our of the Kings hand 


33.Þ. 3. 306- 


Tr.3.Ca. 


in Evans 
Aſcoughscaſe, 
Latch, 237. 


21.H.6.3,b 
Markham, 


by a Writ de reſtitutione Temporali- 
um dire&ed to the Eſcheator; and 
ſo he ſhall enjoy the Actual poſſeſh- 
on ofthem + But yet the Temporal- 
ties are not de jure to be delivered 
unto him until che Metropolican hath 
certified the time of his Conſecrati- 
on, although the ' Freehold of the 
Temporalties be in him by his very 
Conſfecration, as the' Book in 38.E; 
3+ 30, IS. ; 

If a Biſhop of one Diocelſs be 
tranſlated to a Biſhoprick in another 
Dioceſs, there needs no Confirma- 


2 r £10n, or new Conſecration- of him, 
and for that Conſecration once had is 


Charadter indelibils ; And although 
for Cauſe, or Crime, he may after- 
wards be depoſedand removed from 
the See, or may be ſuſpended 4b 
Officio & Beneficio, that is to ſay,from 
the Execution of his Spiritual Juriſ- 
dition, and from the Receiving 
the Temporalties and Profits of 
the Biſhoprick : Yet ſtill he're- 
teins the title of a Biſhop, for that 


7 the Order cannot abſolutely be 


taken from him, being (if not by 
Divine ) 


| 
-S, 
Ie 
TN 
£8 
_ 


S; 


Cay.2: Parſons Law, 


Divine) yet by Apoſtolical Inſti- 
tution. Tamen fnere. 


Can. Ik 


of Deans and Chapters, and of their 
Eleftions : How all perſons belong- 
ing to Cathedral Churches held their 
poſſeſiions at the firſt together ; And 
how, and by whom they came after- 
wards to be divided and ſevered. 


"Very Archbiſhop and Biſhop 
hath a Dean and - Chapter con- | 


fiſting of Spiritual and Ecclefiaſti- 
cal perſons, There are four ſorts 
of Deans or Deaneries; of which, 
and of whom the Law of this Realm 
taketh knowledge, The firſt is a 
Dean who bath a Chapter confiſt- 
ing of Prebendaries or Capnons : 
For ſeeing. that it was impoſſble 
but char Sects,Schiſms and Hereſies 
ſhould ariſe in the Chutich, it was 
in Chriſtian policy thought fir and 
neceſſary, that the burthen of the 
whole Church, and the Government 
thereof ſhould not lye upon the per- 
{on 


14 


ſon of the Biſhop only - and there- 
fore it was thought neceflary that 
every Biſhop within his Dioceſs 
ſhould be afliſted with a Council. 
I, Toconſult with themin matters 
of difficulty concerning Relivion, 
and deciding of the controverſies 
thereof 2, Forthe better ordering 
and diſpoſing of the things of the 


Cook 2. pt. in Church, and to give their aſſent to 


the caſc of 
Dean and 


"* fuch eſtates as the Biſhop ſhould 


Chapter of make of the Temporalties of his 


Nojw;ih. 


Biſhoprick; For it was not thought 
convenient that the whole power 
and charge thereof, ſhould remain in 
any one tole perſon only ; z,e. in 
the Biſhop : and yet was the Dean 
and Chapter ſubordinate to the 
Biſhop. 

The Dean which hath a Chapter, 
ſuch as the Dean of Canterbury, 
Sf, Pauls. &c. is (et forth to be an 
Ecclefiaſtical Governour Secular 
over the Prebendaries and Cannons 
in the Cathedral Church. And the 
Patranage of all ſuch Deaneries is 
in the Crown, and doth not belong 
unto any Subject. The aancienc 
Deans of Chapters come in as Bi- 
thops now do by a Conge de Eflier, 

and 


Parſons Lay. CaPe2. b 


wp 
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Cap. Parſons Law. 


and are confirmed by the Biſhop : 
Bur thoſe Deaneries which were 
tranſlated from Priories and Co- 
vents, or which wete founded after 
the Diſſolution of Abbies and Mo- 
naſteries by King Henry the eighth, 


+ or other Kings of this Realm, are 


now Donative, and by the Kings 
Letters Pacemis chey are Inſtal- 
led. 

The Chapter are the Prebenda- 
ries or Cannons ( as before is ſaid ) 
and is Clericorum Congregatio ſub uno 
Decano in Eccleſia Cathedrali, Some 
Chapters are Antient , and ſome 
Later: the Later are of wo ſorts. 
1, Thoſe which were founded or 
tranſlated by King Hewry the eighth 
in the places of Abbots andCovents, 
or Priors and Covents which were 
Chapters whileſt they ſto0d:& theſe 
may be faid ro be new Chapters, 
bur belonging to old Biſhopricks, 
2, They are faid to be new Chap- 
ters, which are annexed onto new 
Biſhopricks founded by King Henry 
the eighth : ſuch as were Briſtol, 
Cheſter, Oxford, 


Cock. I, pt. 


Inſtituc, 99. 


The ſecond Dean, isa Dean who 


bath go Chapter ; and yer he is 
Pre- 


Preſentative,and hathCure of Souls; 
Who bath a Peculiar and Court, 
wherein he holdeth Eccleſiaſtical 
Juriſdiftion z but he is nor ſnbject 
ro the Viſitation of the Biſhop or 
Ordinary : Sucha one is the Dean 
of Battell in Suſſex, which Deanery 
was founded by King Wilam the 
Conqueror : And the Dean there 
hach Cure of Souls, and hath Spi- 
ritual Juriſdition within the Liber- 
ty of Battell: and heis Preſentable 
by the Patron unto the Biſhop of 
the Diocefs, and is admitted to the 
Deanery by Inftitution and Indu- 
& on by the Biſhop of Chicheſter, al- 
though hebe exempt from the Vita - 
rarion of the ſame Biſhop. And the 
Patronage of ſuch a Deanery may 
be in a Subje&, as the Patronage of 
the Deanery of Battell a long rime 
hath bcen, and I believe yer is, and 
remains in the Family of the Lord 
Viſcount cMonntacute, 

The third Dean is Eccleſiaſtical 
alſo; bur the Deanery is not Pre- 
ſenrative, but Donative , nor hath 
he any Cure of Souls ; but he is 0n- 
ly by Covenant or Condition, and 
he allo hath a Court agd a Peculiar, 


Parſons Law, Cap.2r 


K—wn LMS wo © a. 


in ' 


CAP.2. Parſons Law. 
in which he holdeth Plea and Turiſ- 
dition of all ſuch matters and 
things as are Eccleſiaſtical ; and 
which do ariſe within his Peculiar, 
which oftentimes extends over ma- 
ny Pariſhes, Such a Dean Conſti- 
tuted by Commiſſion from the Me- 
tropolitan of the Province, is the 
| Deanof the Arches, and the Dean 
of Bocking in Eſſex; and of ſuch 
Deaneries there are many more. 
The fourth fortof Dean,is he who 
is uſually nominated and calledRural 
Dean; He hath not any abſoJute 
Judicial power in himſelf, bur is 
only to Order and Prepare the Ec- 
._ cleftaſtical affairs within his Deane« 
- ry and Precinct, by the Direction 
of the Biſhop, or of che Archdeas 
con, and is a Subſtitute of the Bi- 
- ſhop in many Caſes, as in granting 


7 of Letters of Adminiſtration, Pro- 


- bate of Wills, &c. and took place 
firſt. upon the Diviſion of Pariſhes - 
. For(asI ſaid before) The Diocels 
. of every Biſhop was divided into 
2 Archdeaconries, and they into Dea- 
= Neries, which were theſe Rural 
- Deaneries, and theſe Deanreies into 
- Pariſhes, Towns and Hamlets : _ 
[ the 


7 


_— _ Ps CEL AD es-—a. - n= 
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T1. H. 4, 9, 


Parſons Law. CaP.2. 


the Power and JariſdiRion of theſe 
Rural Deans is now almoſt loſt and 
extinguiſhed , the ſame being en- *' 
croached upony and as it were ſwal- ? 
lowed up in the Office of the Arch- 
deacon, and the Biſhops Chancellor, 
who now execute their power and 
authority throughout all the Dio- 
ceſſes of the Biſhops of England, al- 
though chat in other Countreys,and 
in ſome part alſo of this Realm of 
Eneland, the Juriſdiction of theſe 
Rural Deans is ſtill in full force, 
The Biſhop, Dean and Chapter, 
( which were the Prebendaries or 
Cannons,as before is ſaid ) and all 
other perſons belonging unto ; or 
having any thing to do in Cathedral 
Churches, at the firſt, and in ancient 
times held their poſleflions together 
in groſs; but afterwards for the 
avoiding of Confuſion, and for ber- 
ter Order, and for ſome other ſpeci- . 
al Cauſes known to the Kings and 
State of this Realm, the ſame were 
afterwards by' them ſevered and _ 
divided; and patt of the Lands and ' 
poſſeſhons belonging to the ſame 


- Church were aſſigned to the Biſhop 


and his Succeflors to hold by them- | 
| ſelves, | 


CaP.2. Parſons Laws 
ſelyes, and other parts thereof were 
aſſigned uato the Dean and Chapter 
to hold by themſelves 3 of which 
Lands they have ever ſince continu- 
ed ſeyerally ſeized in their ſeveral 
Capacities. This appeareth more 
plainly by the Book 17. E. 3.29. 
where the Treaſurer of a Cathedral 
Church brought an Afſſize of ſome 
of his poſſeſhons in his own Name, 
and the Defendant pleaded in Barr 
a Releaſe of the Dean and Chapter, 
and it was ruled ro be no Barr, be- 
cauſe that the Treaſurer now held 
his poſſeſſions ſevered from the pol- 
ſeſhons of the Dean and Chapter g 
and yer a Leaſe made of them by 
the Treaſurer, without the Confir- 
mation of the Dean and Chapter, 
was holden not to be good , but 
| only during his own time, and not 
to bind his Succeſſor, And alſo it 
hath been ſeen, Thar the Chapter 
alſo hath maintained Writs of their 
ſeveral poſſeſſions againſt the Dean. 
For the Prior of Weftmisſter brought 
a Quare Impedit for a Preſentation 
to a Church which belonged to his 
Priory againft the Abbot of Weft- 
' minſter, as was ſaid by Finchden, 
* C3 40.E.3. 
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I7. E. 3: 29, 


I7.,E.3. 64. b. 


40. E. 3.28. 
20, E. }. tit, 
Nonability 9, 


ACC, 


Patſons Law. Car.2, 

40 E. 3, 28, wherewith agreeth 

the Book of 206, E. 3. Fitz. title 
Nonabllity 9. 

All Archbiſhops, Biſhops,Deans, 
Prebeadaries, Archdeacons,Parſons, 
Vicars,are Secular perſons, andare 
not now Religious , although they 
are Church-men, or Men belonging 


>. Cook ». pr, Lothe Church. For no perſons are 
- in he Biſhop ſaid in Law to be Religious , bur 
neo ſych only as have ' vowed three 
:1.H, 7.39. things, v:F. Obedience to the So- 
29. E. 3-14 yeraign of their Houſe and Order ; 


perpetual Chaſtity; and wiltull po- 
verty; Or ſuch as are profeſſed in 
ſome Religious Order, as the Au- 
ouſtine and Franciſcan Monks, &c. 
Yet way all ſuch Eccleſiaſtical per- 
ſons Secular hold Lands in Frank. 
almoigne , and Lands at this day 
may be given to them and their 
Sacceflors to be holden in Frankal- | 
moigne, with the Conſent of the . 
King,and of the Lords Mediate and . 
Immediate,notwithſtanding the Sca- + 
tute of Morimain. For that 9Qnili- » 
bet pateſt renunciare juri pro ſe iniro- * 
dutto;, And if they do conſiſt of a © 
ſole Corporation or body Policick, ” 
3S Biſhop, Prebendary, Parſon, 

| Vicar, 2 


CaP.,3s Parſons Law. 


Vicar, &c. a Feoffment may be 
made to them of Lands in L:bers 
Elemoſina, either by Deed or without 
Deed, and the Fee-fimple ſhall paſs 
unto them without the word ( Suc- 
ceſſors. ) Bur if any ſuch Feoffment 
be made toa Corporation Aggregate 
of many perſons, as ro Dean and 
Chapter, &c. there to paſs the Inhe- 
ritance unto them, there maſt be the 
word Succeflors'in the Habendum of 
the Deed, and the Feoffment muſt be 
by Deed, otherwiſe ic is not good in 
Law. 


———————_——— 


Gov. mk 


Of the Capacities of Biſhops, Deans and 


Chapters, Prebendaries , Parſons, 
Vicars, aud other Eccleſiaſtical per- 
ſons, to Purchaſe, Held, and Grant : 

 Andof different Ads and things ts 
be done by them, and tothem, 


« þ Archbiſhop, Biſhop, Arch- 
* ; deacon, Dean, Prebendarie, Par- 


_» fon, Vicar, or other Corporation 


 Spiricual, Sole, or Aggregate, have a 


' :; double Capacity in them ro Pur- 


C3 chaſe, 
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chaſe, Hold or Grant, If Lands be 

given to a ſole body Politique or ; 
Corporate, as to a Bifhop, Archdea- 
con, Prebendary, Parſon, Vicar, 
there to give them an eſtate of Inhe- 
ritance in his or their Politique or | 


>. E. 2. 259, Corporate Capacity, there muſt be 
25. E.3.35. theſe words in the Grant or Deed, 


Cook 1. part 


Inſtitut. $. 


viz. To Have and to Hold to him 
and his Succeſſors ; for wirthont the 
word ( Succeflors ) in ſuch caſes the 
Inheritance paſleth nor unto them, 
except ( as before is ſaid) in the Caſe , 
of Frankalmoigne + But if Lands be 
given to a Dean and Chapter, or 
other Corporation Aggregate, they 
may have an Inheritance , or a Fee- 
ſimple in the thing paſſed unto them 
without the word ( Succeſlors ) for 
that the ſaid body Politique never 
dyeths bur then they muſt take the *. 
thing granted in their politique Ca- :: 
pacity, and not in their natural Capa- * 
city. If the King by his Letters Par- 
rents, grants Lands Decano & Capt- | 

tuls, &c. Hebendum fibi & heredibus, © 


28. H.6, 11, e ſucceſſoribus ſuis ; The grant ſhall 


run tothe Dean and Chapter and 
his Succeſffors in their politique Ca- ** 
pacity, and not to him and his. 


CaP.3; Parſons Law. 

heirs in his natural Capacity, 
There is a great difference in things 

to be done by Corporations Spiricu- 

all, which are Sole ; and Corporations 

Spiritual which are Aggregate of 

many perſons - 1, If a Sole Corpo- 

ration, as a Biſhop, Prebendary, Par- gy; , 

fon, Vicar, &c, make a Feoffment x1. H. 7. 1g. 

in Fee, with a Letter of Attorney *© 

for to deJiver Livery and Seifin of the - 

Lands, the Livery muſt be made in 

the lite time of the Biſhop, Preben- 

dary, Parſon, or Yicar, ec. But if a $4 5. pare 

Dean and Chapter, or other Corpo- ' nſliur. 52, 

ration Aggregate, make a Deed of 

Feorfment of Lands, witha Letter of 

Atrorney for to make Livery and 

Seifin , there Livery made by the 

Actcorney afrer the death of the Dean 

is good , and ſhall ſtand effetua! 

in Law. 2, A Sole Corporati- Temp. E r. 

; Þ . <1tzZ. Iuxis 

on, as a Biſhop ſeized in the right cum, x. 

of his Bithoprick, ſhall do Homage ; 5. E. 3. 28. 

but a Parſon ora Vicar who have bur 

a Qualified Fee in them, ſhall neicher 

do Homage nor receive Homage : 

Neither ſhall a Dean and Chapter do 33. 8.* 

Homage, becauſe they cannot do it in 

in perſon z and Homage muſt alway- 

be done in perſon : Neither {a 
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Parſons Law. CaP.3. 
Biſhop do Eſcuage in perſon, but he 
ſhall find an able man to do the ſame: 
For it isa Rule, That Nemo militans 
Deo implicet ſe ſecularibus negotiis. 
And the old Books are, That the 
Homage which a Biſhop doth , is ra- 
ther Fealty then Homage : For that 
ic wanreth the words of Homage,viz. 
Feode weigne woſtre home,&c.Yetin the 
opinionot Cooke chief Juſtice, in his 
firſt book of Inſtitutes, 65, it is 
Homage, becauſe he faith, 1 do you 
Homage 3. A Corporation Spiritual 
Sole, as a Parion, Prebendary , Vi- 
car, &c. who had not- the abſolute 
Fee-fimple of the Lands in them, 
cou'd not baye charged their Lands 
or Poſſeſhons, without the aſſent of 
their Patrons or Founders : But a 
Corporation Aggregate of many 
perſons, as a Dean and Chapter, 
Maſter of a Colledge and Fellows, 
cc. who had che abſolute Fee ſimple 
of the Lands in them, might have 
made Grants, and thereby charged 
their poſleſſtons, or might have dif- 
continued their Lands or Poſſeſfions 
without the aſſent of their Found- 
£15» 


* ; 7 
Gas, : 


F CaP.4e 


Parſons Law. 


Cay, IV. 


of Leaſes made by Biſhops, Deans and 

Chapters, Prebendaries, Parſons, 

. Vicars: And where their Leaſes are 

good by the Statute of 32, H. 8, 

I. .& 13. Eiiz, and other Statutes. 
Where n0t., 


Very Archbiſhop, Biſhop, Arch- 
_, dezcon , Prebendary, Parſon., 
Vicar , and other Corporation Spl- 


- ritual, by the Common Law might 


have made Leaſes Conenrrentibus his 


qui in lege requiruntur, for lives or 
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years withour limitation, or ſtint of 


+ rime, Butthey are now by the Sta- 


tuces of 32, H. 8. Star. of 1. & 13. 


- Eliz. and other Scatures, reſtrained to 
make any Leaſes of their Lands or 
> Pofleffions belonging co the Church, 


but according to ſuch [imitations and 
nader ſuch proviſoes as are mention- 
edin the ſaid Statutes, 

Now by the Statute of 32. H. 8. 
which is anenabling Statute ro ſome 
perſons and purpoſes, A Biſhop by 
his Deed, without the Dean and 
Chapter: 


Cook 5.-parts 
I4. 
Cook 10.part, 
to. 
Cook 11-parts 
66, 


Cook x. p*r7, 
Inſtitut, 44. 


Cook F. pr. E, 
in the Lord 
Mountjoyes 
Caſe. 

Cook 5. pr.2. 
Elmors Caſe. 


Cook 6 pr.37. 
The Dean and 
Chaprer of 
'nceſicrs 


Caſc. 


3 7. Accs 


Parſons Law. 


1, The Leaſe muſt be made in wri- 
ting by Deed Indented,and not by 
word. 2, The Leaſe muſt begin from 
the day of the Date thereof, or from 
the making thereof, 3. The old 
Leaſe muſt be ſurrendred, expired,or 
ended within one year at the making 
of the ſecond Leaſe;and ſuch ſurren- 
der muft be abſolute, and not condi- 
tional, 4. There muſt not be a double 


Leaſe in being ar one time. 5, The 


Leaſe muſt not exceed twenty one 


years, or threelives. from the making 
thereof, 6. The Leaſe muſt be of | 
Lands or Tenements maynorable,our :: 


of which a Rent may be reſerved. 
7. The Leaſe muſt be of Lands or 
Tenements which commonly have 
been letten to Farm by the ſpace of 
twenty years next before the Leaſe 


their Sacceſſors ſo much 
yearly Rent, or more , which hath 
been accuſtomably uſed ro be paid 
for the ſaid Lands or Tenements 
within tweaty years befote the Leaſe 


Cae,4, fk 
Chapter : A Parſon ſeized in Feein * 
the right of his Church, may make * 
Leaſes under theſe Cautions, Limi- 7 
rations,and Proviſoes following,viz, * 
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Cook 5-pr.6. made, 8. There muſt be reſerved to 
Cock 6. pait, them and i 
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made, # 
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made without impeachment of 
Wafte. 

A Parſon, Vicar, &c. if they make 
Leaſes for twenty one years, or three 
lives, according to the enabling Sta- 
cute of 32. H, 8. they are out of the 
Starute, and their Leaſes muſt be 
confirmed by the Patron and Ordina- 
ry : Bata Biſhop whois ſeizedin the 
righr of his Biſhoprick ; A Dean of 
his Sole poſſeſſions (eized in jure Da- 
constus An Archdeacon leized 71 
Jure Archidtaconatus; and a Preben- 
dary ſeized injure Prebende;every one 
of them 15 ſeized ix jure Eccleſie, and 
may make Leaſes with the Cauri- 
ons , and under the Limitations and 
Proviſoes before-mentioned, withour 
Confirmation, 

If a Biſhop maketh a Leaſe for 
twenty one yeats, and all thole years 
are ſpent or run out ſaving three or 
more; yet may the Biſhop make a 
new Leaſe for twenty one years to 
begin from the making according to 
the Exception of the Statute, bur nor 
a Leaſe for life or lives ; and ſuch 
concurrent Leaſe hath been reſolved 
0 
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made, 9. The Statute -of 32. H, $, Cook 6. part, 
doth not extend to any Leaſe to be 37: 


Parſons Law- QCar«4, 


ritual and Eccleſiaſtical Corporatt- 


did not do ; but then in the caſe of 
concurrent Leaſe, in the caſe of a Bi- 
ſhop, it muſt be confirmed by the 


of this good, I ſhall ſhew you only 

two Preſidents and Reſolutions, 
— ang and the Counteſs of Su{ex Caſe, up- 
the Counteſs ON the Statute of 1, Eliz. whereit is 
of Sajjex cale. ſaid it was adjudged in one Marſhals 
' BR. Leonards Caſe : Where the Biſhop of Canter- 
Reports 1, pt. þyxy m2de a Leaſe unto him for twen- 


OK ty one years, to beginat the end of 


void, Bur in the great Cafe which 


this point, there tne ſecond Leaſe was 
in poſſeſſion, and to begin preſently, 
and torun out with the other Leaſe; 
and therefore it was adjudged to be 
good, becauſe the Land was charged 
bur with twenty one years, and no 
moie, 

Paſc.2g Bliz, As Biſhop of London Leaſed parcel 


ney and 


to be good, as well apon the Excepti- # 
on of 1, Eliz. which extends to Spi- # 


ons, which the Statute of 32, H. 8. 


Dean and Chapter : For the making 


Marſhals Caſs See Pa. 3$: Eliz.in B. R. in Wroth, 


the firſt Leaſe, was adjudged to be. 


was in the Exchequer Chamber upon p 


in BR. Bun- of the poſſeſſions of his Biſhoprick * 


Wrights Caſe, tot twenty one years, and afterwards | 
; : he * 
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Parſons Law, 


he put out his Leſſee, and then 
Leaſed the Lands-to another for 


2 threelives, rendring the antient and 


” accuſtomed Rent which was confirm- 
. ed by the Dean and Chapter: After- 
wards A. was tranſlated to another 
| See; In this caſe it was Reſolyed by 
- the Juſtices, Thar the Leaſe was 

” warranted by the Statute of 1. Eliz, 
' andin this cafe it. was ſaid, That at the 


Common Law, a Biſhop might make 
an Alienation in Fee-ftmple, being 


' confirmed by the Dean and Chapter: 


But by the Statute of 32. H. 8. Bi- 
ſhops without Dean and Chapter, or 
their Confirmation, might make 


| Leaſes for twenty one years, but 


with their Confirmation they might 
make Leaſes for a thouſand years : 


+ But now by the Stacute of 1, Eliz, 


their power inthat is much abridged, 
for that now with Confirmation or 
without Confirmation, they cannot 
diſpoſe of their poſſeſſions but for 
twenty one years, or three lives. 


Note, That all Leaſes not war- 74. Cook 3: 
ranted by the Statute of 1, Eliz, part,in Lin- 


and 13. Eliz. ftand good againſt the 


' Leflors themſelves, and are voidable 


only by their Succeſſors, But :{ a Par- 
ſon, 


30 Parſons Law. CaP.s. | 
ſon, Dean, Prebendary, Vicar, make * 
a Leaſe for yeats or for life, the fame #Z 
is void by his death, by the Statute # 


Pac. 19. Eliz, of 14. Eliz, Andif it be for twenty 


in Coo, B. : . x 
Hunt and ONe years, or threelives, it were void 


Singlerons 


Caſc, acc, . R 
7 not made according to the Proviſoes 


and Limitations above- mentioned. 


Ca P, V, 


of Alienations and Diſcontingances 
made by Biſhops, Deans and Chap- 
ters, Prebendaries, Parſons, Vicars; 
Where thetr Grants, Charges, & 


by the Statute of 13. Eliz, if it be - 


"<a 
LIN 


Leaſes were good at the Common Lay © 


without Confirmation ; Where at; 


And by what Statutes they are re- 


ſtrained to diſcontinue or alien their 


Lands or Poſſeſsions. 


I”.d. Coo' g. 
part, 14, 


TD Y theScatutes of 1, & 13. Eliz. 
and I, Jacob, Biſhops and all_. 


"14. Eliz. ' 
Lcon. 1, pare, Other Eccleſiaſtical perſons are -re- 


Leon. x, part, 
Punney and 


v rights Cale of their Eccleſiaſtical Lands or Pol- 


acc, 


alien away any of their ſaid Lands or 


ſeſſions; Andif they doconvey and 
Poſ- © 


6&8 
5, 
AP 


ſtrained toaltenor to diſcontinue any 


4% 8 


CaP.5; 


Parſons Law, 
Poſſeſſions, although that it be unto 
the King himſelf, yet the alienation 


}1 


Cook 11. pt. 
in Magdalen 


Colledge 


is void in Law : For although that the Caſc. 


King be nor expreſly. named in the 
AR of x. Jac, yet the ſaid Statute be- 
- ing made to ſuppreſs Alienations , 
= Diſcontinuances and Wrongs done 
* by Clergy men to-their Succeſſars , 
” the King 1s incladed in the general 
words of the Statute, v/z. the words 


| perſon or perſons. 


If a Biſhop had been Patron of a 


Church, the Biſhop could not make 


bent of the Lands of his Parſonage 


good, eirher by his Licence Prece- 
, dent, or by his Confirmation ſubſe- 
- quent, without the Confirmation oh 
the Dean and Chapter : But if there 
had been Parſon, Patron, and Ordi- 


nary, andthe Patron' and Ordinary 
had givea-Licence by their Deed to 
the. Parſon to have granted a Rent 
charge out of the wo and the Par- 


ſon had made ſuch a | 


nt, the ſame 


© thould have bounden the Succeſſors 


-- of the Parfon at the Common Law, 


before the ſaid reſtraining Statures , 


; Afterwards, and thatby 


<a 


” although it had not been confirmed 


reaſon of the 
pre- 


II. H, 6, 9. 


31. H. 8. br. 
any Grant by the Parſon or Incums- ic. charge 40. 


Conficmation ſubſequene , without 
the Confirmation of the Dean aad 


31. E. 3.Fitz, 


. Eliz. Dyer 
252.acc.> Patron had not been good to have 


made the charge perpetual upon the 


Fee-ſimple in the Patronage , which 
if he had had, then the Grant of the 
Rent by the Parſon concurreutibus hs, 


Mi! charged the Lands, and bound the 
"10 Succeſlors of the Parſon at the Com-. 
"My, mon Law, before the reſtraining 
Searures, | 

Now, Confirmare, or a Confirma- 
tion is bur firmnr facere, and is as it 
were bur an aſlent co the AR or 
| Deed of the Biſhop, Parſon, gc. and 
Wii therefore although the Confirmation 
"WM had not been alwayes of the eſtate , 

$111 


32 Parſons Law, Car5. Þ 
precedent Licence; and alſo in ſuch 7 
caſe, the Ordinary alone might have 7 
agreed to ſuch a Grant of a Rent # 
charge by his Licence precedent, or ” 


ir, Grant. 61, Chapter, becanſe that in that caſe , |! 
16. A. 38 the Confirmation or Licence of the * 


bad been good, and ſhould have. 


yetif ir had beegbut of 'the Deed of . 
the Biſhop, cs. the ſame had been * 
ſufficient. And cherefore if a Biſhop * 
before the ſaid reſtraining Statutes © 
of 1. Elz, and I, Jacob, bad madet 
Feoft- © 


*% ” 


bm! Church, unleſs the Patron had had a - . 
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Car.5. Parſons Liv. 
Feoffment in Fee of Lands par- 
celt-of his Biſhoprick : And the Dean 
and Chapter by their Deed, had 
confirmed the Deed of the Biſhop, 
the ſame had been good. Soif a Bi- 
ſhop by Deed enrolled, had convey- 
ed Lands unto the King, and the 
Dean and Chapter had confirmed 
the Deed of che Biſhop, and afret- 


wards the Deed had been enrolled, 
_: jt had been ſufficient to have con- 


firmed the Lands unto the King, al« 


* though that the Deed of the Deanand 


Chapter had not been enrolled, For 
the aſſent was tobe made to the Act 
of the Biſhop, and tohim, and not 
unto the King : Bur at this day (asI 
{aid before ) Biſhops cannot make any 
Conveyances, thereby to prejudice 
their Sees or Succeſlors ; Yet this 
doth not rake away the .Rule of 
Law, bur that a Confirmation made 


- of the Deed of the Biſhop or Par- 


ſon, at this day is ſufficient, although 
tharc che eſtate is not confirmed which 


is granted by the Biſhops or Parſons 
” Deed : And therefore, if ſince the 
” Statute of 13, Eliz. a Parſon, V1- 
© Car, &s. makea Leaſe for twenty one 
- years or three lives, and the Patron 


and 


34 


id. Cocky, the Patron, and aftewards the Pa-_ 


Parſons Law. Cavs. 
and Ordinary do confirm the Deed 
of the Parſon or Vicar, this ſhall Z 
( as I conceive) makethe Leaſe good 
to ſome purpoſes, and ſhall be a Con- ® 
firmation of the Leaſe ic ſelf, al- 
though the Term be not thereby - 
confirmed. | 
If Parſon and Ordinary make a 
Leaſe for years of the Gleab Lands to 
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parr, laſtizur. exon doth aſſign or grant this Leaſe 


LF. 


8x. Fords 
Ca.©C. 


over to another Parſon by his Deed, 
the aſſignment is good, and a Con- 
firmation of the firſt Leaſe made un- 
to himſelf: And the Deed of the 
Patron doth amount to a double in- 
rent, v7, both to make the Aſſign- | 
ment of the Leaſe good, and to 1 
Confirmation of that Leaſe to the 
Aſſignee, vs 
There is a difference betwixt a © 
Confirmation of che Term, and 4 + 
Confirmation of the Lands : And 
therefore if before the Statute of | 
3, Eliz, a Prebendary had made a. 
Leaſe for ſeventy years of the Corps,” | 
of his Prebend, and the Biſhop: 1 
Patron of the Prebend, and the Dean  ; 
and Chapter had confirmed dimiſiis 
nem pradidtams tor fifty years , & no  t 
|  wlirs, bj; 


< 


CaP.5. Parſons Law: 35 
zltra, the Confirmation had extend- 
ed to. the whole Term, and the 
Word. ( for fitty years & non #lira) 
had' been void, But if the Biſhop 


and Dean and Chapter, had recited 


the Leaſe for ſeventy years, and 


2 had confirmed the Lands to the 
 Leflee for fifry years, the Confir- 
* mation had been good for thole fifty 


years only. 
If a Biſhop hath two Chapters, 


; (as there may be two, . or more unto Temps. R. 2, 


one Biſhoprick, ) both of che Chap- Fitz-cir.grano 


|  "BOd 
ters muſt confirm Leaſes made by ,,'x. .. tice 


- the Biſhop : Bur if one of the Affize on Sta= 


am, ACC, 


an 
Chapters after che Date, or making JT; *%1;.. 


__ of the Leaſe be Diſſolved, there a Dycr. 28. 
' Confirmation by the Chapter which 


is 18 being, is ſufficient co make the 


- . Leaſegood ; and in ſuch Caſe, there 


- needeth not any Confirmation of 
-- the King, who is Supream Patron 
 ( as before is faid ) of all the Bi- 
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Cook I, parc, 
Inſticure 3or, 


thopricks in England. | 
If a Dean of a Cathedral Church 


.” be elected Biſhop of another ' See, 
+ with a Diſpenſation 7erinere Diaco- 


natum in Commendam, It after the 
Biſhop of that See (whereof tie was 


. the Dean and Head of the Chapter) 


D323 do 


16 Parſons Law. Car.s, 
co make a Leaſe of parcel of the 
_ Poſſefhions of the Biſhoprick ; the 
7 Th Confirmation 'of the Leaſe by the 
2 ras Commendatory Dean is good, as it 
Reports,234. Was adjudged in 3. Car, in the Kings 
Bench in Evans and Aſconghs 
Cale. | 
There is another Rale in Law,7z, 
That Prelatus Fecleſie ſue cenditio- 
nem mcliorare poteft , deteriorare ne- 
quit : And therefore if a Biſhop, 
Parſon, &c. purchaſeth Lands to © 
him and his Succeſlors, be himſelf 
afrerwards cannot wave the pur- 


43. E. 3,22, 
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caſe," but his Succeſſor upon juſt 


Canſe ſhewed , viz, upon Cauſe 
ſhewed, That the Rent to be paid - 
upon the-purchaſe is of greater year- 
ly value then the Land purchaſed is, | 
may wave ſuch purchaſe made by - 


bis Predecefſor. And ſo, if a Pre- © 


bendarv, Parſon, Vicar, or other: 

Corporation Spiritual be ſeized in” 
i- 27+ the righr of their Churches, They. 
.:, Cannot diſclaim in that thing which 
-6. 1.6: 16.5, as feized in the Church, becauſes.: 
LyMaii.am, they cannot diveſt by their Diſ- 
claimer that thing which was veſted”; 
incheir-Church: Butit a us War- 
ranto be: brought againſt tuch Bi-. 
= ſhop, 
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CaP,f, © Parſons Law. 


| ſhop, Prebendary, Parſon. >. by the : 


King © for Liberties , or Franchiſes 


” uſurped by them from the Kins: 


in ſach ſpecial Caſe-they may'dif- 
claim in the ſaid-Liberries or Fran- 


- chiſes , and ſuch Diſclaimer ſhall 
2 bind their Succeſſors, 


. 


If a Biſhop make any Leaſe,grant 


- any Rent Charge , enter into any 
| Warranty, or doth any other a& or 


thing, which tendech co the Dimi- 
nation of any of the Revenues which 
ought to be, and continue for- the 
maintenance of his Succeflor's It 


; the Biſhop be' depoſed, tranſlated, 


- removed, or dyeth, the Succeſſor 
” ſhall avoid ſuch Leaſe, Grant, 
. Charge, Warranty , ec. Bat if a 


Biſhop, being both Patron and Or- 
dinary, doth Confirm a Leaſe made 


* by the Parſon withour the Dean and 
-. Chapter, and after the Parſon dyeth, 
. and the Biſhop Collates another ro 


the Benefice, -and is afterwards de- 


; poſed, tranſlated, or dyeth, yet the 
-- Confirmation of that is, and ſtands 
-- good, becauſe there the Revenues 
» which are to maintain the Succel- 


{or,are not thereby diminiſhed, 
It a Parſon, &5, bringeth a Writ 
= _ of 


- OIL CSIR: AY Spe, chet 
Be Re err en PEG 
— mom bonne eG OD nn > gm, 


SOS 


38 


Cook 1. parts of Furis utram for any” thing which þ 


Initir, 370. 


37.1.6. Fitz. 
tit, Garranty, 


43, 


Parfons Lam. Car. * 


concernerh the Charch,and the De, 
fendant pleads in barr the Warranty 
of his Predeceſſor or Anceſtor, the 7 
Plaintiff, ſhall not be barred by ſuch | 
Warranty , for that the Parſon de- |: 
mandeth the thing in the right of ; 
his Church; and ia his pelitick Ca: 
pacity - And ſo it is it the Parſon | _ 
bringeth an Afſize ; alchough that ' 
thereby he recoveregh the Land, and 
he himſelf .is to rake the profits to. ; 
his own ule; yet becauſe after the”. 
Recovery, he i is ſeized of the Free- 
hold whereof the Aﬀize was. 
brought in the Right of the Church, 

a Warranty of his Predeceſlor ot _ 
Anceſtor pleaded in barr ſhall not_ ' 
barr him. The like Law is of an © 
Archdeacon, Prebend , Vicar, & 7 
for the poſſeſſions concerning thei; $ 
Archdeaconry,, Prebendary, or Vi 
carige, they ſhall not be barred M.. 
any Warranty of their Predeceſſori 
or Anceſtors, 

If there be Lord Meſne Prior and 
Tenant, the Meſne cannot be fore} 
judged in a Writ of Meſne within? 
che Statut, of Weſtm. 2. Cap. 9. 
- becauſe he cannct do any thing oy - 
on 


;® 5 
by 4. 
> 
3M 
IG 
_O 


CaP.5:; Parſons Law. 


the prejudice of his houſe, orChutch: 
and ſo is the Law of a Biſhop, Par- 
ſon, Vicar, &s, 

A Prebendary, Parſon, Vicar, &c. 
for the benefic of their Churches, 
ſhall be eſteemed to have the Fee- 
ſimple of the Gleab Lands in them g 
For they ſhall have and maintain an 
> Adtion of Waſt for Waſt Commir- 

> ted in the Gleab, and in the Writ 

- It ſhall be ſaid, that the Waſt is ad 

 Exharedationem Ecclefie : but a 
2. Parſonyz Prebendary, Vicar, &rc.can- 
- notdiſcontinue the Fee of the Gleab; 
_. And if they make Leaſes for years, 

reſerving Rent and dye, their Leaſes 
.. are now void by their deaths, and no 
acceptance of Rent by their Succel- 
ſors ſhall make fuch void Leafes to 
--; be good ;- Otherwife it is, if they 


p—_ 


; make Leaſes for lives; there the ac-.g; ;, 5.- 
-- Ceptance of the Rent by the Suc--naus Caſc. 


- ceflor will make ſuch Leaſes good, 
© becauſe the Leaſes were not void, 
.- butvoidable only: Bur if a Biſhop, 
Abbat, Prior, &rc. make Leaſes for 
= years and dye, and the Succeffors do 
= accept of the Rent, they ſhall never 
: avoid the Leaſe, for thar the Leaſes 
.: werenox void, but voidable.. Bur 
$5 D4 all 
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Parſons Law. 


all Leaſes made by them ar this day 
muſt be with, and under the Provi-. 


ſoes and Limitations in the prece- 
| dent Chapter before mentioned 


otherwiſe the Leaſes will not be 
good. | 


Cay. VI. 


Of Adwvowſons in general ;- The oriei- 


ginal of them: How they firſt be- + 


gan, and who were the firſt Founders 
of them. 


Cae.6. | 


p til. Td E764 * 4 _ 4 
RT > I RE VID os en 


And in whom the Pa- 


Rd 
1 + >< . o tan TIRKS Frys 
pe LOT? _ EI SEQ Pe _ 


tronage of all Adwvowſons was firſt _ 


ſeiled,. 


Do not find that in, or by any 


F Record which I could yer fee, | 
nor is it mentioned 1n any of the 


books of Terms, or in any: other 


books of the Common Law of Eng- + 


land , when Advowſons had their 


firſt Original within theſe Iſlands of - 


England , Scotland and Irclend © * 
Bur this T' do conceive , that in 


the Saxons times , 


after the firſt |” 


Diviſion of the Realm of England * 
into Parts or Counties, and after 


the » 


2 > 


BY Es 
$38 
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Car. @Parſons Law: 


! the conferring of great Lordſhips, 
| Mannors and Lands to the Lords, 


F Peers, and great perſons” of the 


” Realm, and others ; and after 
; Seignories 'were firſt ereted and 
; eſtabliſhed within the ſaid Realms 


> and after the firſt planting of the 


2 Chriſtian-Faich within theſe Ilands 
' of England , Scotland and Ireland, 


(which I do not find to have been 


| before the Saxons taking of the 


Government of theſe Nations ) I 


. : doconceive, that then, and not be- 


. fore,that the Kings of theſe Iſlands 


' did firſt begin ro ere Cathedral 


- Churches, Create Biſhopricks, erect 


Monaſteries , Abbies and Priories, 
and other Religious honſes for rhe 
receiving into- them of ſuch perſons 


as profeſled the Chriſtian Faith: 


and that afterwards in imitation of 


-- the ſaid Kings, particular Lords of 


great Seigniories, Lordſhips and 
Lands, . and other perſons of Abi- 
lity did upon parcel of their De«- 


4 meſne Lands build and ere& parti- 
- cular Churches, and endowed them 
. with ſundry parcels of Lands, and 


> withother profits and immunities for 


2: the better maintenance of ſach per- 


{ons 


) 


| 
if 
il 
| 
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7-E.z-tit.Qu, 


Imp. 19. 


39. E. 3. Qu. 


Imp. 5, 


Parſons Law. Cap.6. 


perſons as took upon them the pub- 
liſhing and defence of the Chriſtian 
Faith, reſerying unto the ſeveral 
Founde:ts of the ſaid Monafteries, 7 
Priories and Churches, a Right and 
power to confer and beſtow the ſaid 
Abbies , Priories., Charches and 
Lands, and other things to them 
annexed, and with which they were . 
endowed, unto ſuch perſons as they 
ſhould think fit to confer the ſame 
upon, tobe to them and their Suc- . 
ceſſors tor ever : And hence it 
was , that it. was ſaid by Par- 
ming in 7. Ed. g. Fitz title Oware- 
impedit 19, That by the Grant of _ 
the Charch, the Advowſon thereof 
did paſs - and that there alſo Herle 

Juſtice ſaid , Thar long a man did | 
not know what Advowlon was; but - 
when he would give the Adyowſon, | 
he only ſaid , that he gave the |. 
Church : And:for the word .( Ad- ' 
vowlon) Ifindin 39.E. 3. 21.,Fitz, | 
tit, Quare impedit. 5. That the ſame * 
is not appropriated to a Church on- -* 
ly, but to other Eccleſiaſtical Foun- |. 
dations, as namely to a Priory, or #: 
others: For I find, thar Fobn de Boys * 
brought a 9uere Impedis againſt 
the '& 
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| Cap. 6. 


* theB ſhop of Zonden, and counted, 
| that he was ſeized of: the Priory of 
EF W., towhich the Biſhop had diſturb- 
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Parſons Law. 


ed him to preſent, and therewith 
agree divers others of our old year 
books, as 24. E. 3. Qu, Imp. 27: 
6. E. 3- Qi. Imp. 38, and IT, E. 3. 


+ Qu, Imp- 107, 


An Advowlon then] in general, is 


® a Right- of Preſentation, which the 


Founder of any Monaſtery, Abby, 


- Priory, Church, Chappe], hath re- 


- ſerved unto himſelf, 


his Heirs, or 


- Succeſſors upon the Foundation 


- thereof, 


” 
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"Ny 
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to confer or beſtow the 
{ame ſo often as the ſame ſhall hap- 
pen to be vacant, or. become void, 
to, and upon. any perſon or perſons, 
whois, or are Capable to receive the 
ſame ; and ficly . may be applyed 
unto any thing of whicha man may 
have a Quare Impedit if he be diſ- 
rurbed inthe Donation of, or Pre- 
ſentation tothe ſame: as appeareth 
by theſe books and Anthorities fol- 
lowing; thatis to ſay, if he be dif- 
turbed in his Preſentation to an 
Boom 22, H. 6:25. 25. E. 3. Qu. 
Imp. 16. 10, E. 3.32, 29. E. 3+ 
 Qy, Imp. 151. 11. H, R. 2. Firz- 
Lit, 


43 


24, E. 3. Qu. 


Imp. 27. 


6. E. 3. Qu. 


Imp. 38, 


11. E. 3. Qu. 


Imp. 107. 
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Chauntry which is Donative: 
Advowlon is called by ſome Pa- 
tronage, or a Right of preſenting 


to the Church : Cewell inhis title . © 


Patronw ſaith, Fas Patronatus «ft jus 
preſentandi Clericum ad Ecclefiam 
vacantem ex parte e Conceſſum, qui 
Conſentiente Epiſcopo wel inflruxit, 
vel dotavit Ecclefiam. And Bratton, 
Advocatus eſt, ad quem periinet jus 


Aawvocationss, ut ad Eccleſiam Nomine © 
proprio, non alieno poſiit preſentare, - 


Parfons Law., Cav+6, F 
tit. Brief. 643. 29. E. 3. Qu. Imp. EF 
190, Toa Prebend, 7. E,z. Qu, Imp. # 
21.31. E. 3. Qu, Imp. 165. 13. Þ 
R. 2. tit. Brief, 163. To a Vica- ” 
rige, 5, E.3: tit. Qu. Imp. To a Pri- ©. 
ory, 17. E. 3. Qu. Imp.70, Toa | 
Deanery, 21« &29, E: 3. Qu, Imp. ©: 
26.8 18, To a Chappel, 17.E.3.r3, |: 
And Fitz, Na. Brevium 33. To a - 


They who were Patrons were ſome- _ 


rimes called ' Adwvecati : becauſe as 
Advocates do defend the Cauſes of 
their Clients, ſo the Patrons did 
take upon them to protect and de- 


fend their Churches and their Pre- 7 
ſentees thereunto, againſt all aſurp, ©: 


v.58 
| Py # | 
PA 


ers Of the ſame. And hence:it 1 


that they were ſometimes called 7 
| Patron? 


8% 
1% 
A. 


%# 


475 


| Cap.0; 


Parſons Law, 


 Patronl,aPatrocinio,from defence. For 
Z being the firſt Founders of the 


'& Church, and endowing them with 


. ” Lands, Livings, and other immuni- 


ties, priviledges and things, there 


.: was reſerved to them, their Heirs 
= and Succeſſors ( as before is ſaid ) 
> the full and only power of diſpofing 


= of the ſaid Churches upon all 


Avoidances of the ſame, and of the 


- providing of a Competent & ficting 


Incumbent for theſame; and there- 


- fore ſaitha Learned Civilian, Texe- 


tur Patroxns protegere Ecclefiam, & 
reparare fi minitetur ruinam, & de 
bono Sacerante providere. 

The Right of Preſentation, or of 
Patronage is a real right fixed in the 
Patron or Founder of the Church & 


- his Heirs or Succeflors for ever:& is 
-- the ſame andchelike, which Foun- 

| ders of Abbies, Priories and Mo- 
* naſteries have, or had to their Ab- 


bies and Priories, And the Patrons 
of Advowlſons of Churches have and 


-- ever had as abſolute property and 


7 Ownerſhip inand to their ſaid Chur- 


——_ 


"Mu 


£ de 


LE 
£545 
2 


4 
AS 


ches,as any other man had or bath ro 
any other his Lands, Tenements and 


+ Hereditaments whatſoever , as ap- 


peareth 
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9. E. 3. Qt. 


Imp, 30. 
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* Plympton; Caje,that the King _ FE: 
ed # 


Parſons Law, GCavp.6; 
peateth by ſeveral of our Book # 
Caſes, viz, 8. Aﬀe 29. 13. All. 221 
11. H. 4.64. I ſhall cite but two # 
Caſes more to prove the ſame,” : 
Paſch, 9. E. 3. Qa. Imp, 30. A.was ' 
Patron of the Priory of Spalding, - 
and by Deed Indented between A," 
the Patron,andB.thePrior,it was co- 
yenanted, Thar atevery Avoidance .. 
of the Priory, That they ſhould © 
not have any thing in the Priory, 
bur only for to chooſe their Prior, 
to be maintained out of the Priory, 
faving unto A. the Patron and his 
Heirs all Preſentations to Charches 
which ſhould fall void : In a @uare 
Imped:s brought againſt the Sub- 
Prior and Covent by A. the Patron, 
for a Preſentation to a Church an- 
nexedro the Priory which became 
void, it was adjudged , that by the 
ſaving, the Advowtſon of the faid _ 
Church did remain to A. the Patron 
and his heirs ; and upon the ac- 
knowledgement of the Deed atore- 
ſaid A. had a Writ to the Biſhop | 
to admit his Clerk to the faid 
Church. 
38. Aff. p. 22. The Prior of 


Car.6, Parſons Law: 


= edthe Chappelof P. and endowed 


the ſame with two Hides of Land : 
The King was the Patron. And 


# alchough afterwards the Chappel 


and Lands came to the hands of a 


' Prior , which Priory ( afrer the 
2 gift) was founded by the Biſhop, 
- and the King after the Foundation 
” of the ſaid Priory, did grant to the 


Prior and Covent quod transferre 
& tenere poſint Ecclefiam , and did 
alſo grant the rwo Hides of Lands 


' Canonics quos Epiſcopus poſuit » Yet 


in that. Caſe, becauſe the King by 


" his Charter doth not grant the Pa- 


tronage by expreſs words, It was ad- 
jueged, That the King remained 
Patron. And although the Prior 
after the Foundation had preſented 


- time out of mind to the Chappel, 
yer it was adjuaged, That the ſame 
© did not take away the Kings title of 


Patronage, 


by 


Ga#; 
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Cae, VII. 


That the Rizht of Patrons to Preſents. tt 


Advowſons of Churches, is a Tem- © 


por al | and not 4 Spiritual Inheri- © 


JaNGE. 


He Right of Patronage, or of 


8 Patrons to Preſent to Chur- 
ches and other Ecclefiaſtical Digni- 
ties and Promotions, being the ſame 
with the Right of Founders, as by 
the books of 8. E. q. & 23. Af. i 
faid : and the Common Law having 
reſerved the power of Conterring of 
Benetices upon the Avoydances 0 
the. Churches by Death , Refigna- 
tion, or otherwiſe, ro tne Patrons and 


Parſons Law. Cay.s, 


. 
Ys AT Oy © . 
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their heirs : Ir is. row to be ſeen TY , 


what authorities an4 reaſons, colle&-, 
ed out of rhe books of the Comma 
Law, this Right of Preſentment i. 


\4 


proved to Be a Temporal [aberitance_); 


in the Patron and his heirs , and no; 


? 


an Inheritance which is Eccleſialth# Þ 


call, 
I ſhall ſer forth, ſhortly , ſome 


_—_ , and back them with 


; K( 


3 


Car.F. © Parſons Law. 

authorities of Law. Firft, It 1s 
proved to be a Temporal Inheri- 
rance, becauſe an Advowlon, or the 
right of the Patron to Preſent may be 
Appendant unto, and is parcel of a 
Mannor many times which 1s a Tem- 
poral Inheritance , as ir 1s faid in 


' 5. H.7. 37. b. And the Appendant 


mult be of the ſame nature and con- 
ditionas the Principal is. 1, When a 


' Mannor was firſt created, and Eand 
. parcel thereof was given to build or 
- erect a Church upon it, the Advow- 

fon of that Church became Appen- 


dant to the Mannor, which was a 


: Temporal thing z and therefore it 


hach been holden, Thar by the 
Grant of the Mannor, cam per- 


. tinemiis, that the Advowlon of the 
\ Church paſſed thereby, | 


In33.H.6, 33. if a man be diſ- 


-ſeifed ,of a Mannor unto which an 
. Advowlon is Appendant, and the 


Church becomes void ; and the 


+ Diſteiſee doth after enter into the 


Mannor, the {aid entry ſhall veſt the 


> Advowlon again on the D:ſleiſee, be- 


-*cauſe the Advowſon is parcell of and 


- Appendant to the ſaid Mannor 


and therewith agree the Books 
of 


'2 


49. 


$» H 7o 37.5, 


33. H.6. 33, 


LO 


Cook 10.parts 
VM bifllers 
Caſc. 


Parſons Law. Car.7. 
of 9. E. 4. 39, and 19. H. 6.33. | 
In Cook. 10, part in Whiſllers } 
Caſe. If the King be. ſeized of the # 
Mannor of D. to which the Ad- F 
vowſon is Appendant, and Leaſerh *: 


. the Mannor to I.S.for years,except- 


ing the Advowſon,and afterwardsthe 
King by his Lecters Patents grants 
totum illud Mancrium de D. cum per- 
tinentis to 1: ND. in Fee, exceptis que 
in eiſdem Litteris Patemibus excipi- 
wntur. Et ulterius, grants Mantrium 
predift, & omnia & ſfingula prem (ſu 
cum pertinenniis adco plene & integre & 
intam amplis modo & formaprout pre- 
miſſa ad manus noſtras devenerant : © 
It was adjudged in that Caſe, That | 
by the Grant of the Mannor without - 
making mention of the Advowſon, 
that the Advowſon paſſed, becanſe_- 
it was parcel of and appendant to the +. 
Mannor : Bur if the Advowſon had : 
been ſevercd from the Mannor and” 
been in groſs, that by the Grant of; 
the Mannor, the Advowlſon had not L 
paſſed wichout ſpecial words of the _ 
Advowſon in the Grant ; No mote © 
then it didin the Caſein 38.H. 6,26. | 
the Abbor of Syons Caſe, where the © 
Caſe was, Thatthe King was ſeized 


5 
of \: 
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| before in the words of the Grant, 
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CaP.7. Parſons Laws 
of the Mannor of D. to which an 
Advowſon was Appendant, in the 
right of his Crown z and by his 
Lercers Patents Leaſed the ſaid Man- 
nor (amongſt other things ) to A. 
and B, his wite for the Term of their 
lives, and afterwards the King re- 
citing the ſaid Leaſe, for the lives of 
A. and B. granted Manerium pre- 
diftam which A. and B. held for their 
lives, unto C. D. and E. and their 
heirs. It was holden in that Caſe, 
that becauſe the Advowſon was not 
mentioned in the Grant, bur in the 
Habendum only, That the Advowſon 
did not paſs by the Letters Patents to 
the ſaid C, D. and FE, becauſe the 
ſaid Advowſon remained in the King 
as in groſs, and was not mentioned 
in the Grant, bur in the Habendam 
only. Bur if the Advowſon had been 


before the Habenaum, then the Ad- 
vowſon had paſſed unto them. 
Secondly, An Advowſon isa Tem- 
poral Inheritance, becauſe it lieth in 
Tenure, and may be holden either of 
the King 2 Capite , as the Book of ::.H. 7; r9; 
12. H.7. 19. is; or of a common 
perſon, by 31. E, 3.5. wherea 2wcre ,;,.,.6 
B23. Impe= | 
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Parſons Law. Car.7, 


Impedit was brought againſt the þ 
Abbot of welbeck, and the Plaintiff 
there counted, That the {aid Abbot 2 
held the ſaid Advowſon of him by Z 
Homage, Fealty and Eſcuage, | 
33. H. 6.24. b ina Writ of An- 
nuiry brought by the Prior of Caſtle- 
acre, againſt the Prior of Beytley , the 
Defendant ple:ded, Thar he was 
ſeiſed of the Acvowſon of Aſpell in _ 
the County of Suſſex, ut de feuds & 
jure Menaſterii ſui de Bemiley, and that | 
he held the Advowlon of the Prior 
of Caſtleacre by the (ervice of Fealty, 
and 2,5.8.d. per an, Andit was there 
agreed-, Thatan Advowſon doth lie 
in Tenure , and that the Lord might 
diſtrain in the Gleab Lands for the 
Rents and Services, the Cattle of the 
Patron, if he found any upon the 


we SCE o 
Y ey FA 


L1nds, but not the Cactle of a ſtran- > 


ger, th 
* In22.E. 2. 3- a Writ of Ceſſavit |: 
wz6 brought againſt Fohu de Gremeſley |_ 
Parſon of the Church, where rhe -. 
Tenantdemanded the V. ev, and he 
was ouſted of the View , becaule it 
was of his own Ceſler ; and after- 7 
wards he prayed in Aide of the * 
Patron and Ordinary, and the 
Aide Z 


| / 
CaP,7, Parſons Law. 52 
Aide was granted him, ; 
| 24, E. 3: 46.4. ina Writ of Right 24 E 3 46. a. 
# of Advowlſon, it is ſaid, Thar the 
” Tenant ſhall be ſummoned in the 
- Gleabof the Church: And ſo ic isin 
'* a Peare Impedit ; the Summons muſt 
2 bein the Church ; and to conclude 
* this reaſon, The Writ of Right of 
* Advowlon it felf doth ſuppoſe a 
-'- Tenure; for the words of the Writ 
* are, 2 uod clamat tenore, as the Book 
of 15. H. 8. is by all the Juſti- 
- CES, , - 
Thirdly, That an Advowſon. is 
* Temporal Inheritance, it appeareth in 
, this, that a Precipe quod reddat lyerh 
thereof, as the Book 20 E. 4. 15.15, 
..- That the wife may be endowed 
' thereof, as the Book of 19, E. 3. gx, 
* FF. tit. Qnare Impedit, 154. IS g Im. 
> Thar the Husband may be Tenant 7-7 
+/- by the Curtelie thereot, as 7 FE. 3. : E, 
W 66.3. H,7. 5. and 5. E.4e7. is © 
» Thatit may be forfeited and loſt by 
Atrainder, Uſurpation , Recuſancy , 
Outlawry, as the Books of 9g, H. 6. 
57. and Cook 10, part 55. are, That 
2 1tmay be divided betwixt Parceners 
> eitherby wordor writing , as Cook 1, Cook x. part, 
+ part, Inſticuc, 164. 13, E, 2, Qaare At, 164. 
Y | Im - 


$87; 554 
1, : 
pz 377 


34 


34H. 6.49. I9pedit, 170.5. H. 7.8.and 34, H, | 


5.H.7 


Parſons Law. Cap, 7.| 


6. 40. are, That it may be pivenin þ ; 
Exchange for other T emporal Inhe. F 
ritances, as 11. H. 4.54- is. That it is F 
valuable, and ſhall be Aſſets in a For- 


2s, a 6. wh medon, as the Books of 5, H. 7.37, 


11. H. 6. 4. 


by Martin, 


43- E.2-1, 


6. H.7.3. 


32. H, 6. 25. and 33. H,6, ritle gar- 
rantry 33. are. That by the Grant of 7 
all Lands and Tenemeats, an Ad- 

_— will pals, as is ſaid in 11. Hl. 
6. 4. by HMariin. And although it 
paſſeth not by Livery and Seiſi n,-; 
( alchough char ſome Books are char | 
it may paſs by Livery of the ring of 

the Church door, as the Books of 43 
E. 3.1.and 6, H. 7. 3. by Townſend 
are) Yer by Deed ic 's q—__ 
ever, as all other Inhericances are, 
ard the delivery of the Deed of Grant + 
of ir, ſhall ſtand in the place of Livery | 
made of the Church ir ſelf : as it is// 
ſaid by Cook in the firſt part of his*: 


Ceok r. part, Inſtitutes, 46, & 335, And vid. 49. 


Inſtitut 46, 


E. 3. 60. 6. H, 7. 14. That in anti-: 
ent times the Patrons upon. Vacancy | 
conferred the Church unto and upon 
che Incumbents, without Admiſhon, : 
Inſtitution and Indution, by chele 5 
words only, Accipe Eccleſ am , 
which was called the Patrons com- 


FE 


mirting 


Car 8. Parſons Law. 


mitting of the Church co che In- 
cumbeat. 


I een EE nt 


Cay, VIII, 


' Of Adwowſons, Appendants , and in 
' Groſs; To what they may be Appen- 
dant , and by what and whoſe Atts 
they may be ſevered and made Diſap- 
pendant. | 


V R. Littleton in his Chapter of 
| Villenage faith, Thac Ad- 
vowſons areeither Appendants or in 


Groſs; and in 5 H, 7. 9. it is ſaid, 5-5. 7-9. 


That Appendancy is evermore , or 
for the moſt part by Pretcciption and 
therefore vid, 13. Eliz. in Dycr 299, 


If aman brings a Qnare Impedit for Dc: 


diſturbing him to preſent to an Ad- 
yow{ſonappendant to his Mannor, he 
needs not in his Count for to ſhe 
how it b-came Appendant, or how 
the Plainciffs turn doth commence to 
preſent:For that che Advowſon being 
Appendant, and he having title to the 
Mannor , it is apparent that the ſame 
Appendancy is by Preſcription, and 
coth paſs to the Mannor or Lands 
. '* _ unto 
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i. H, 7. 24» 


56 
Vid. 15. Hey. 
I5. by Fincux 


Parſons Law. 
that it be ſevered trom the Mannor 


on, or ſome other Legal a&. 


Cavy.$. 


unto which it is Appendant, unleſs | 


| by Grant, by Deed, or by a Partiti. F 


But yer note , That Preſcription X 


cannot make a thing to be Appen- : 


dant , or Appurtenant, unleſs the 


thing Appendant or Appurtenant | 
| doth agree in quality and nature un- = 


to the thing unco which they are Ap- 
pendant or Appurtenant, Yd. Plow, 
Com. 168, and Cook 1, part, Inſticur, 
122, ACC, 

In 1.H. 7. 24, b. in an action of 
Treſpaſs where the Defendant claim- 
ed to have Liberam faldam, there it 


4 


II LI Sia, Rar fan 
SES STS ps That CHE 


iS{aid, He muſt ſhew, that the ſame - 
is Appendant to ſome Land; for |; 
Libera falda 1s nothing elſe; but the | 
Lord to have the ſheep of his Tenant | 


to fold upon his Land in the night +: 
time, for the better manuring of his | 


Lands, which thing cannot be in 
Groſs, bat alwayes is by reaſon of 
Lands, as ic was ſaid by Keble, and 
agreed by the whole Court. 

In 5. E. 6. Dyer 90. 8.H.7, 4 & 5. 
and in Cook 1, part, Inſtitut. 122, 
Thoſe things which are Appenganr, 
muſt be Appendaat to things which 


are | 


Cay.8., Parſons Law: 


are of a Superior Nature,and which 


may have a perpetual ſubfiſtance 


and continuance; and therefore it is 
there agreed, That an Advowlſon 
cannot be appendant unto Rents 
or Services which may ibe extin- 
2 guiſhed or diſcharged,and therewith 
2 agreeth Cook 4. Terringhams ' Caſe 
- fora Common appendant, which is 


of Common Right, and muſt be 


appendant unto arable Lands which 
may have a continual and perpetual 
ſublifance for ever. 

In Plow. Com, 169, & 170. 
Which are Incorporeal, cannot be 
A ppendanrs, Fairs, Services, or other 
Inheritances which are Incorporeal : 
But an Avowſon may ba appencant 
unto the Demeſnes of a Mannor, or 
unto Honours, Caſtles , . or other 
Lands or things Corporeal which 
may have a Continual being,or ſub- 


ſiſtance, 
; An Advowſon cannot propeily, 
 andin ſtritneſs of Law be ſaid to 
 beappendant co an houſe for hab:- 


-* ration; yet in 7, E, 4 20.ina 9narc 
* 1mpeait brought for diſturbing him 
topreſent his Clark ro the Church, 
the Dejencant did plead , Thar 
one 


low, Com, 


i169, 170. 
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To. H.7. ?3.b, 
by ke De, 


i6, H.7. 9.by 


Kee, 


Cap,s. 
one 1. was ſeized of an Houſe unto 7 
which the Advowſoa was appendant | 
in his Demeſne as of Fee, and gave 
che ſame houſe with the appurtenan- 
ces unto the Anceſtor of the De- 
fendant in tail, e&c. Bur I take the * 


Parſons Law. 


Law to be, 
have this Conſtruction , Thar the 


Advowlſon was appendant unto the 


"A 


Thar the plea there muſt R 


Land upon which the houle was i 


builr, and not to the houſe quatensus 


an houſe of habitation only : For 


that by a ſecondary means, an Ad- 
vowſon may be appendant to an 
houſe, or unto another Church or 
Chappel, 

10. H. 7. 13. b, By Keble, If 
I, be ſeized of an houſe with an Ad- 


vculon appendant, and afterwards | 


the houſe doth decay, and fall down, 


oO 


T. ſail have the Advowion by rea- 2 
ſon of the foil, and the Advowſon +: 


ſhall be ſ2id to be appendant to the |» 


Land upon which the houſe ſtood. 


16, H. 7.9. by Rede, If I, have { 


Common Advowfon, or Wreck ap- 
pendant to an houſe which after fal- 


leth down, yet I, ſhall have the ſaid F | 


appendancies, becauſe' that the ſoil 


which is the ſubſtance of thar' ro ; 
wht «> i 


wr 
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5 Cap.s. 


Parſons Law. 
which the appendance is, continu- 


eh. 
18, Eliz, Dyer. 350, 351. A man 
was ſeized of the Adyowſon of a 


 Vicarige, which was appendant to 


the Rectory of Weſt Bodwin,and was 
attainted of Felony, which was con- 
cealed fromthe Crown in the time of 
King E. 6, The Queen afterwards 
cranted the Rectory, & omnia tene- 
meuta parcell, ſpeftant. diff. Reftor, 
ro I, S. Inthat Caſe, it was holden, 
That & Vicarige might be appendant 
toa Rectory , and that by the grant 
of the Rectory by the Words afore- 
\2id, That the Advowſon of the 
Vicarige did paſs unto the Grantee. 


29 


18.Eliz. Dyer. 


59, 


Advowlſcn ingroſsis; Wherean | 


Anvowſon which was appendant 
unto a Mannor or Lands, is, either 
by Grant, or by Conveyance, or 
Deed, or other wayes ſevered and 
divided from the Mannor or Lands 
unto which the ſame was before ap- 
pencanr. 

If a man be ſeized of a Mannor 
to which an Advowſon is appen- 
dant, and by Deed granteth one 
acre belonging to the Mannor #»: 
cum advocatione Eccleſie , and fur- 
— od ther 
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rherby the ſame Deed giveth and 


oranteth the iame Advowlſon, The | 


queſtion in that Caſe was, Whether 


the Advowlon did pals as appen« 


dant to the acre; or as an Adyow- 


ſon in groſs; andthe better opini- | 


on of the book 33. H. 8.48. in Dyer 


was, that by that Grant, the Ad- | 
vowſon was ſevered from the Man- : 


_ dan | | ; . TY Fea 
Parſons Law, Cav 8, 


4 SO. oy 
Fd ov da, ST ed 
NE EIA att 


nor, and was become in groſs ; for 


nothwithſtanding that there was but 
ove Deed; yet there being ſeveral 
Grants and Clauſes in the ſame 
Deed (and every mans deed ſhall 
be raken ſtrongeft for him ro whom 
the Grant is ) and it was more be- 


neficial for the Grantee to have the 


Advowlſon in groſs then appendant 
ro the acre of Land, It was holden 
therefore in that Cate, that the Ad- 
vowion did pals as in grols, Burt in 
that Caſe, If the whole Mannor had 
been granted, then the Adyowlon 
had paſſed as appendanr, and not 
cti.erwile, Or in grols. 

In 48, BE. 3. by Finchdaeny. Ita 
man grants the Mannor of D. 
to which an Advowſon is appen- 
dant, and by the ſame Deed the Ad- 


voiwſon of the Church of D, ſoas it *: 
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Cay.8. Parſons Law, C1 
is named in groſs, yet it ſhall paſs as 
appendant. 

45. E. 3. A Fine was levied of a 
Mannor to which an Advowlſon was 
appendant, by which a third par 
was rendred back to one forlite with 


2 divers Remaindetrs over, and ſo of 
-: the two other 2. Parts with the 


Advowſon of every 3. Patt as 
aforeſaid: In that book it was de- 
bated who ſhould have the firſt 
avoidance, andir was holden, not - 
withſtanding the Diviſion aforeſaid, 
and the naming of the one before 
che other; that the perſons remain- 
ed Tenants in Common of the Ad- 
vowſon , ſo as if they could not 


- agree in their preſentment, that Laps 


ſhould encur co the Biſhop, and there 
was no prerogative given to him 
who was firſt named, nor any pre- 
judice to the laſt named , being by 
one ceed,and paſling as it were #y0 


flatu, the Advowlſon did remain ap- 


pendant as it was before, 
In14,Eliz.Dyer, 311. in Cromwell ., liz Dyer. 

and Andrews Caſe, If a man bar- 3::. 

gains, ſells, gives, grants a Mannor, 

and an Adyowſon to one, and after- 

wards kvieth a Fine, or enrollech 

rhe 


Parſons Law, Cavs, 
the Deed , in that Caſe it wa 
holden by the Lord Dyer, that the 
Advowlſon did paſs by the bargain 
and fale as in groſs before 'the en- } 
rolment of the Deed z Burt norwith- | 
ſtanding that opinion, I do conceive * : 
That the Advowſon cannot pas, X 
unleſs the Deed be enrolled, and” 
then it ſhall paſs as appendinr, and 
not in groſs,by reaſon of the intent 
of the parties. 

In 9. Eliz. Dyer, There were two 
Advowſons in 1Hesfield.wiF, S*.Mar- 
tins appendant to the Mannor of 
Tesfield, and <All Saints, which was 
an Advowlon in oroſs. z and the 
Churches by the Conſents of rhe. 
Ordinaries and Patrons were united; - 
and it was agreed betwixt the par-Þ 
ties, That the Patron of the Ad-. 
vowlon in grols ſhould have 
the firſt Preſentment , and ſo 
they ſhould preſent alternis wit. 
bus ; Tn thar Caſe, It was ad- 
judged, Thar notwithſtanRing that, |: 
That the Advowſon of the Church is 
of S*. Martins did ſtill remain ap- P- 
pendant for every ſecond nant] 2 
cion, and that the Appendancy was | 
not deſtroyed thereby. 


q 
b 


Cae.8$; Parſons Law. 
43. E-3-35-4. In a Qnare Impe- 


he ® ditthe Plaintiff Counted, That H. 
in # was ſeized of the Mannor of F. to 
n-F whichan Advowſon was appendant, 
h- . and that one R. brought an Aſlize 
ve of Darrein Preſentment againſt him : 
5, - andupona Fine afterwards levied, 
1d it was agreed betwixt them, Thar 
1d'> R, didacknowledge the ſame to be 
m therightof H. For which Conuſans 

H. granted that R. ſhould preſent 
70 fiſt, and after that A. and then R. 
y-! | alternis vicibus, NH. dyed,by which 
of the Mannor deſcended and came to 
25 his Daughter, and the Church be- 
ie. Came yoid by the Death of the Clark 
1e., of R, The heirof H, preſented and 
d;'-. died, and afterwards R. died, and 
r-. S. the heir of R, preſented ; the 
{- - Defendant pleaded, that thedaugh- 
e. terof H, did infeoff him of the Man- 
o/ nor to which the Adyowſon was 
j.; appendant, Inthis Cafe Exception 
j. Was taken to the Plaintiffs Count, 
ct, becauſe he claimed the Advowſon 
h : as appendant to the Mannor of F. 
- | forby the Count it was proved,that 
- | the Advowſon was in groſs ; for by 
s |: theCompoſition by the Fine they 


ought to claim the Advowſon as in 
| groſs. 


63 


43: E, 3:35-26 


Parſons Law, Car 8. Þ 
groſs, But it was ſaid by Bolknap, Þ 
Thar he who brought the Aſſize of | 
Darrein Preſentment did acknow- | 
ledge the Advowſon to be the right F 
of the other who was ſeized of the * 
Mannor, and that by his acknow- |. 
ledgement, that the Advowſon was 
not of other Condition then it was : 
before, and that by the Grants of - 
the Preſentments back again to him, 
that was in his own perſon did remain 
in him in the ſame Condition it was ' 
before the granr, and that was that 
the Advowſon was appendant to_ 
the Mannor - Bur if he who was 
ſeized of the Mannor had acknow-. 
ledged the Adyowſon to have been | 
the right of the- other, viz, the |. 
Conuſee , then by ſuch Coouſan; ih 
the Advowſon had been in groſs be- 
cauſe it had been ſevered from be} 
Manner by the Conufans, and then | 
by No grant ex poſt faito it could |; 
have been appendant again : and Þ 
therefore the Count was hclden to 
be good. 7 
But Note, that in ſome Reſpeds |/ 
by At in Lzw an Adyowſon may 
be at one time appendanr, and at ; 
another rime in groſs, bs 
13,E:3.þ 


Cars, 
13. E 3.Qu, Imp 170: If a Man- 23-E. 3. Qu 


Parſons 


Law. 65 


nor be divided betwixt Coparceners, P79 
and every one hath a third part of 
the Mannor' allotted unro them, no 
mention being made of the 'Advow- 
fon, in that Caſe- the Axdvowlon 
remains in Coparcenary and ingrols, 
and yet in every of their Turns it is 
appendant to thar part which they 
which appears' by thie 
book of 45. E. 3. and C 


have 


Inftir, 122, 


ook 1. part Cook x: part, 


Inftircur, 122, 


5.H,7. 2, A man was ſeized of , q.,. ., 
four Mannors, to one of which, an 
Advowſon was appendent, and had 
flue four daughters, and dyed; the 
daughters made partition of the 


Mannor without makin 


o' of any 


mention of the Adyowſon : and the 
Mannor to which the Advowlon 
was appendant, was allotted to the 
youngeſt daughter for her parr, 
Upon argument and debate by all 
the Serjants and Judges, Ir was re-- 
folved, Thar the Advowſon upor 
partition was ſevered and did remain 
mm groſs, and upon the Compoſition 
made that the Coparceners ſhould 
preſent to the ſame in their Turns 
and yetin that Caſe it was holden, 


F 


Thar 


jt 


Parſons Law. Cay.s. 

That if all-the Siſters dye butſhe to 
whom the Mannor with the Ad- 
vowſon appendant . was allotted , 
That the Advowwſon became appen- 
dant again to that Mannor z3 but 
becauſe upon the Pattition there 
was an expreſs exception made of 

the Advowſon, it was holden (as _ 
before is ſaid ) That the Advowlon _ 
1emained in Coparcenary in groſs, 
Y. 21, H, 6.32. and 38, H. 6. But 
uere , the difference betwixt this 
Caſe, and the Caſe in 19, E. 3, 


. Duare Impedit 559. For there a Quare 


Impedit was brought ; and the Plain+ 
tic} Counted, that A, was ſeized-of .. 
a Mannor to which an Advoyſon 

was appendant , and preſented and, 

dyed, and that afterwards the Man- | 
nor deſgended to his two daughters . 

who made- partition of the Mannor, . 
and that the Church was void by 

the death of the Clark of A. foas 
be having the eſtate of the eldeſt : 
daughrer ought to preſent , but 
made no mention of agreement to } 
preſent by turns. Shipwithtook ex- | 
ception to the Counc, becauſe the 
Plaintiff did ſuppoſe that the Advow- * 
ſon was appendant to the Mannor, | 
whereas} 


ww ana yy & ':_ TT 
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* CarPps8. Parſons Law: 


whereas by the partition the Ad- 
vowlſon did remain in groſs; and 
the exception was diſallowed by the 
Court, becauſe the Advowſon did 
remain appendant as it was before g 
I conceive the reaſon of the diffe- 
rence betwixt this Caſe, and the 
Caſe of 2, H. 7. 5. tobe becauſe in 
this Caſe there was no particular 
exception of the Advowſon, as in 
the Caſe of 2.H,7. there was; quod 
Nota. | 

As all Advowſons which are ap- 
pendants unto Mannors or Lands, 
may be ſevered , and divided from 
the Mannors or Lands by lawfall 
deeds of grant and Conveyance , 
and alſo by exception made be- 
come Diſappendant and in groſs - 


 Solikewiſe may they be ſevered and 


divided by tortions and unlawfull 
acts, ſuch as are Diſcontinuances of 
the Mannors or Lands, to which 
they were appendants: by Diſlei- 
fins and Ulurpations, In ſome of 


; which Cafes, the Jawfull Patrons, 
:. Cif the Charch do become void ) 
ſhall not preſent unto the Church 


untill they have recontinued, or en- 


| tered into the Mannors or Lands 5 


F 2 and 
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68 Parſons Law, Cay.s, 
and in other Caſes they may preſent 
ro the ſame avoidances before any 
Entry made, or . Recontinuance of f 
the Mannors or Lands. 4 

; In 3. H. 4.8. It a man be ſeized 
13-14-47: ofa Mannor to which an Advyowſon 
1s appendaat, it he be Difſeized of 
the Mannor, and then the Church 
doth become void, he may preſent 
unto the avoidance before his entry 
intothe Mannor or Lands, becauſe 
by the entry, the poſſeſſion of the 
Difſeifor of the Mannor is defeated; 
and ſo every eſtate which he hath. 
made of the Advowlon which was 
appendant to the Mannor, is alſo de- -- 

9. E. 4. 39.by feated by Tirwit 5 and therewith | 

B12ar. a2reeth the book of 9. Eq. 39. by 
Brian, who held, that it a man be | 
difleized of a Mannor to which. an i 
Advowlon is appendant, and after- |. 
wards the Church becomes void, he '. 

may preſent unto rhe avoidance be- - 
fore his entry into the Mannor, and : 
notwithſtanding that the : Difleifor ( " 
be ſeized of the Mannor: For the 
Advowlon is ſeverable from he | 
Mannor, and therefore he may pre- - 
ſent -unto the Advowſon notwith- | . 
ſtanding that he hath not the Man- }: 
4 Ar q: 
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Caye,8, Parſons Law. 69 


nor or Lands to which the Advorv- 
ſon is appendant, Y.21.H.6.19.., x 6 ., 
32. H. 6.33. and 14. H.6. 16. aCc, 3. H. 6. 33. 
But if the Diſleiſee dyeth ſeized of | 
the Mannor, and' then the Church 
becomes void , in ſuch Caſe rhe 
Diſſeiſee ſhall not preſent uuto the 
avoidance before he hath entered in- 
to the Mannor, For it 1s holden 
fora Rule in Law, that a man ſhall 
never be admitted to the acceſlary or 
appendant where he harh no right 
unto the principal, and his righe in 
that Caſe is bound by the Diflent - 
See to that purpoſe Cook 1, part. 
Inſtitar, 349, Where it is ſaid, that 


the iſſue 1n tail ſhall not be remitted 
/ '. ro [Inhericances repardant , appen- 
- - | Cant, orappurtenant upon 2di'conti- 
1 - nuance made of them, before he hath 


- 4 recontinued the Mannor or thing 

& | ro which they were appendanr, ap- 

- | Ppurtenant, or regardant: But it a 

d - man beremirred to the principal, he 

r +; ſhall be remitted unto the acceil:- 

e i TICS, | 

:- In 17. E. 3. 3. &13. in Greenvill 77. Þ. 3. 3. 
and Ray/es Caſe it was holden, that © **' 
if Husband and Wife be ({eized of 2 
Mannor unto which an Advowfon 

F 3 iS 


Parſons Law. Cav.s, 


is appendant in the right of the 
Wite, and they preſent, and after- 
wards the Husband alieneth one acre | 
of the Land with the Advowſon to 
I.S. in Fee,the Church doth become | 
void, and I.'S, doth preſent and af- | 
terwards dyeth, and his heir doth 
enter into the acre; and then the | 
Church doth become void again; 
That the Wife ſhall not preſent un. 
till ſhe hath'recontinued che Land by 
her C#i iz vita , becauſe the Advoy- 
ſon was appendant to the acre ; 
But if the Advowlſon had been fe. 
vered from the acre and been in 
groſs , as if I, S, or his heirs bad 
aliened the acre except the Advoy- 
ſon which made it in groſs, and. 
then the Husband had died, and the ': 
Church had bccome void, then the. 
Wite might have preſented to the. 
ſame avoidance; and if ſhe had been; 
diſturbed, ſhe might have had:: 
Duare Impedit, But 9nere of that” 
Srar.3 3: Caſe ; For that now by che Statute). 
# 2% of 32, H.8,cap.28, The Wife may; . 
preſent before ſhe recontinueth the: 
Lands, becauſe no alienation of; 
[11008 the Husband ſhall be prejudicial 18 
01: the Wife, ; f 
Wit1f 85 
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Care.8; Parſons Law, 71 

In 8. R.2, 9uare Impedit. 199. A «i 

Quare Impedit was brought, and the 17, Re 
Plaintiff Counted, That TI, S. was 
ſeized of an Acre of Land to which 
an Advowſon was appendant, and 
preſented one B, who was admit- 
ted, Inftitured and Inducted ; and 
that afterwards I. S. gave the acre 
of Land with the Advowſon tothe 
Plaintiff , and that the Defendant 
did uſurp apon the Plaintiff by pre- 
ſenting of one F. to the Church 
which was void, and that the Plain- 
tiff entered into the acre, and that 
the Church then became void again; 
The Defendant made a title ro the 
Land before the Plaintiff had any 
thing therein , and traverſed the 
Diſleifin and Ulſurparion alledged 
In that Caſe, Ir was holden by the 
Court, Thar becauſe the Plaintiff 
who was diſſeized, hadentered into 
the Mannor of which he was dil- 
ſeized, that the Adyowſon was re- 
continued again in him which was 
ſevered by the Uſurpation, and that 
he might preſent. 

19. H. 6.30. Ina 9nare Impedit ... Ih 
the Plaintiff C—_— Hom bis "MY 
Grandfather was ſeized of a Man- 
ek F 4 nor 
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nor to which an Advowſon was ap- 
pendant in tail; and aliened two 
parts of the Mannor with the Ad- 
vowlſon in Fee, and that afterwards 
the Alienee granted the Advowlon 


| Parſons Law. Cap:$. | 
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to a ſtranger, and thar his Father 


brought a Formeaon of the two parts, f 
and recontinued the Land z and :. 


Exception was taken to the Count 


by Yelverton, becauſe the Plaintift © 


did nor ſhew the Deed of Grant, nor 
pleaded the ſame z But the Excepti- 
on was diſallowed by the Court, be- 
cauſe the Plaintiff claimed in per for- 
mam doni. Another Exception was 
takea to the Count, for that the 


< $67 « 
* 


Count was jus duarym partium Ma- | 
vorti, &c, & advecatio pradidt. did | 


deſcend to him; & that could not be; 
for it could not be that the Advow- 


ſon did deſcend to him in poſleſhon ; | 
For that the rwo parts of theMannor 
co which the Advowſon was appen- | 


dant, came to him as heir to his Mo- 


ther, &that the Father had aliened as '. 
aforeſaid,and thar after his alienation | 


he preſented in the right of his Wife, © 
which was a Remitter unto the Wife ': 


as tothe Advowlons wherefore the 


Plaintiff mended his Count , wiz. © 


Quid Þ 
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Cay.%; @arſons Law: ”; 


On0d jus duaram partinm © advoce- 


F tions predict, did deſcend ; In which 


Caſe ir was agreed, that by the 


bringing of the Formedon the Land 


was recontinued in the iſſue in rail, 


- and ſo the Advowſon reveſted again 


in him, and appendant again to the 
two parts of the Mannor , which 
was ſeyered by the Grant and Uſur- 

. pation aforeſaid, 
14 H. 16,4. Itis agreed by the 
- whole Courc, Thar if a man be ſeiz- 
ed of an Advowſon appendant; and 
| isdiſſeiſed of the Mannor to which 
the Advowſon is appendant : and 
the Diſſeiſor preſents, and after- 
. wards the Diſleiſee doth enter upon 
the Diſſeiſor, and then the Charch 


I4 H. 6, 16.4. 


--- doth become void again, and the 


Difleifor doth diſturb him to pre- 
ſent, that he ſhall have a @ware Im- 


* pedit againſt him -+ Bur otherwiſe if 


. 7. 15 of an Advoywſon in groſs, that 


> he hath no remedy but a Writ of 


Right: Sonote the difference z and 


\. thereaſon is, becauſe when he en- 
= ticth intothe Mannor to which the 
: Advowſon is appendant , the poſ- 


+ ſeſſion of the Difſeiſor is utterly 


- dsfeated: and therewith agreeth 
' 24. H,S. 
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g. H. 7-39. 


Parſons Law. Cap, $. 
24. H. 8. Dyer. 4, where 1t is (aid 
that the Diſſeiſee of a Mannor toþþ 
which an Advowſon is appendant, # 
cannot preſent after a Diſcenc, till? 
he hath recontinued the Mannor to © 
which the Advowſon is appendang, 
but before a Diſcent his eatry is 
Congeable , and therewith agree 
the Books before cited , viJ. 5. H.. 


Cook 3. part, 7 35. Cook 3. part, the Marquel 
Marqueſs of of Wincheſters Caſe, Cook I, part, 


minchefiers 
caſe. 


Inſticut. 661. | 
Cook 1. part, Inſticut. 363. b. 


Cook 1. part, Tf the Patron of an Advowſon be: 


Inſtir, 363. 


Outlawed, and the Church doth | 
become void , and a firanger doth' 
uſurp, and preſenterh his Clerk to” 
the avoydance, & the {1x moneths do; 
pals, and atterwards the King being 
entituled to the avoydance by rex 
fon of the Outlawry brings a 2 wart 
Impcdit againſt the Incumbent who: 
151n by wrong, and removes him; 
By this means, the Advowlſon 57 
recontinued again to the Rightfull - 
Patron, of which he was Ouſted by: 
the Uſarpationy and if he doth re-:. 
verſe the Outlawry, and the Church! 
doth become void again, he ſhall” 
preſear, | py 
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Cap.9. 


Parſons Law. 


In 13.Eliz.in the Common Pleas, 


 -it was adjudged, That if a man have 


three ayoydances granted unto him 
of one Chnrch ar one time, and by 
one Deed; and the Church doth be- 


> come void, and the Grantor uſurps 


upon his Grantee, and preſents his 
Clerk to the Biſhop, who is admit- 
red, Inſtituted, and Inducted , and 
afterwards the Church doth become 
void again, The Grantee ſhall pre- 
ſent tothe ſecond avoydance, becauſe 
the firſt preſentation made by the 
Grantor , did not put the Grantee 
out of poſſeſſion of all the ayoyd- 
ances. 


Cas: 3. 


of the Incidents to an Advowſes ; 
cAnd firſt of Preſentation, And 
the difference betwixt Preſentation, 

Nomination and Collation. 


[Hans in the former Chapters . 
declared generally What Ad- 
vowſon is ; It is requifite now that 
wetake into Conſideration the par- 
ticular 


Parſons Law- Cap. g, 
ticular parts thereof; It is firſt there. 
fore to be known, That Preſentati- 
on is the Principal' Incident and F 
Chiefeſt Quality to an Advowlſon, © 
Which contidered in it ſelf, is no- - 
thing elſe but the nomination of a -- 
fic perſon to the Biſhop or Ordinary _ 
of the Dioceſs to be admitced, In- - 
ſtituced and Induged unto the 
Charch or Benefice which is void, © 
Nomination , Preſentation and. 
Collarion are Sy»wonima, are com-. 
monly taken in Law for one thing , 
and are of one ſence, as it is ſaid, 
14 7.7.22. by 14. H. 7.22, by Kingſmil, where- _ 
f/ng/mill. with agceeth 17. E, 3.64.b. and yet 
they arc ſometimes diſtinguiſhed in |. 
reſpect of the perſons ;. And there- ” 
fore if one man hath the Nominati- -. 
on of a Clerk to- a Church or Be: > 
nefice which is void , ir hath been * 
holden adjudged in our books, viz. j7 
24-E.3. 39. 1. H.5. 1. 2.14.E, & 
42.Þ, 21, H.6.17.a, and other 
books, That he thar hath the Nomi- = 
210N 1s the Patron of the Church, 2 
and ſhall maintain a Oware 1m | 
peait in his own Name, preſentare ad * 


Pio v,Ct 4 = 
5g Cm. Fcclefiams, and that which the Pre- © 
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Car.9. Parſons Law, 

© ro him who hath the Nomination, 
i- © &wideItan Abbor hath the Preſen- 
d & tation, and another the Nomination 
1; © ro a Church which is void, and the 
)- Abbot ſurrendreth tothe King z He 


T7 


Mic. 1, Car. 
B. R, Dick- 


2 - : that hath the Nomination ſhall have ez/oz and 


y all; for the King ſhall not preſent 
- for him, it being a thing undecenc 
e - forthe King ro do any thing as ſer- 
| © vantto another, as it was holden by 
d the whole Court, 1. Car. in the 
1- ... Kings Bench , | in Dickenſon and 
Greenhows Cale: and Y.14.H.4.11, 


j in a 2uare Impedit, where the Writ 
. | Was. Quod permittat Nominare ad Ec- 


t. clefiam, and by the opinion of the 
n;. Whole Court, the Writ was abated, 
>. * for thar there is.no ſuch form of 
ji... Writz bur ic ought to be, ved 
.. | permittat Preſentare ad Ecclefiam. 
n* This Preſentation, or Nominati- 
;. + on, { call it which you will) is bur 
;- incffe the offering of a Clerk unto 
= the Biſhop,or Ordinary to be by him 
;. = admitted and Inſticuted into the 
* Church- Ir is nc: properly-in ir 
. © felt a Deed : bir 44, is an Ioſtru-» 
= ment in the Nat iis of a Letter Miſ- 
. © five, direced tc the Biſhop, and is 
it & but the Patroj.z «*ommendations 


Greenhows 


Caſe, Paphan. 
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Parſons Law, Car.g, 
of a Clark to be Infticuted into the | 
Church - which Mifive or Com- 
mendatory Letters, are uſually in F 
this or the like form, v4. F. 
ReverendiſSimo in Chriſto Patri, & © 
Domino, Domino W, permiſione dt. 
wina Eboracenſi Arcbiepiſcopo, Arelia © 
Primati, & Metrapolitano, ejuſvue in © 
abſentia Vicario ſuo in rebus ſþirity- > 
alibus generali, Pranobilis T. B,” 
Baro de P. verms, Of indubitatas Pa. 
tronus Rettorie Eccleſia parochialss & . 
H. ſalutem in Domino ſempiternam: 
Ad Ecclefiam Parochialem de H. pre. | 
dick. weſtre Dioceſis modo per mortem 
T. R. uliimi Incumbentis ibidem vs. 
cantem, &f ad meam Preſentationen :. 
pleno jure ſpettantem, diletturs mihi” 
zn Chriflo T. H. Sacre Theologie Pro-:. 
fefſorem Paternitati weſtre Preſenti ” 
( or Commendo) humiliter ſupplican © 
ut prefatum T.H, ad ditam Eccleſian © 
admittere,ipſumque in Reitorlam ejuſ- | 
dens” Eccleſia inflitui , & indaci fact 
re cum ſuls juribus & pertinencis ©. 
#1iverſis , cataraque omnia & finguli |” 
peragere & adimplere in bac part 
que ad veſtrum munus Epiſcopale per- © 


tincre videbantur dignemint cum fa 


vore : IncaJms 185, 36, This Pre- 
| ſentation, þ! 


- of Lancafter under the Great Seal of 


Car.9: Parſons Law; 


E ſentation, Nomination,or Commen- 


dation, may be as well by Word, as 


 byWriting, both in the Caſe of the 
* the King,and of a common perſon, 


In 11. Jac. inthe Court of Com- 
monPleas it came in queſtion, Whe- 


- therthata Preſentation made by the 
- King untoan Adowlon appendant 
.+.:.to a Mannor parcell of bis Dutchy 


England was good or not: & whether 
the ſame onghe not to have been un- 
der the Seal of the Dutchy : It was 


.; Reſolved in that Caſe by the whole 


Court, Thar the Preſentment was 


.” well made; For that the Preſentation 


'f was but theKings Commendation of 
4; his Clerk tothe Ordinary, and was 
gz. not anintereſt of the Inhericance of 
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- the Adyowſon, but only that it was 


a thing concerning theAdvowlſon,8: 


> but as a flower fallen from the ſtock, 
. > which did not now participate of the 

Root: and alſo for thar the King 
, = might have preſented by word on- 
= ly. And there,the Caſe between the 
= King and the Biſhop of Chicheſter, 
© Mic, 8, in Jac. in Cook B. was at- 


firmed for Law, That where the 
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Mic. 1 x. Iac.in 
Co. B. The 
King and the 
Biſhop of L:#- 
coln; Caſe. 


3 2.H.6.21 322, 
ACC, 


29.E, 34Qu. 
Imp. acc. 


Tr.$.lac. C.B. 
The King, and 
the Biſhop of 
Chicheſters 

Caſe, Cro. 2. 


& Kinghadan Advowſon in the right P37 pore 
_Endact c "Sib 


Paſc. 15. Car. 
in B.R.Xel/ox 
and Hamptons 
ca'c, 


Parſons Law. Caxvg, 
of his Ward, and preſented to the 
Avoydance under the Great Seal, 
that the ſame waswell made,although 
it was not under the Seal of thef 
Court of Wards , for that the King ” 
might preſent by Word only ; and! 


| his Preſentation was but by his Com. 


mendation of the Clerk to the Bis. 
ſhop tobe inſtitared into theChurch; +: 
And Stephen Gardners Caſe wa. 
then and there vouched- by Cook - 
Chief Juſtice, where the Preſencati, 
on of Stephen Gardner to the Deane-* 
ry of Norwich was good, although. 
the King in his Preſentation di 
miſtake and miſrecite the Name ©. 
the Foundation of the Deanery be 
cauſe that his Preſentation was but 
his Commendation of the Dean, and}. 
did not touch the Inheritance of che: 
Deanery - and Y. Mich, 3. Car. in. 
che Kings Bench,Srephens and Potter. 
Caſe: 'Cro. 1, part, Rep. __ 
adjudged accordingly. P- 
Paſc,15. Car.in the Kings Bench,}. 
the Caſe was, A. and B. his Wiſe, 7 
preſented to a Church, to which! 
they had no right:the Husband dyed:!; 
the Queſtion was, Whether that the? 
Preſentation did gain any thing 


Car.9g, Parſons L aip. $1 
| theWife:It was adjudged in that caſe 

a ir 6id nor, for that the Preſentation 

81 & was bura Commendation, and the 

ne a&t of the Husband only, and ir 

%'; was not like an entry into Land by 
= them. 

Ty If the Lord preſent his Villein 

Bro to the Church of D, which is 

Cn. void, it is no Enfranchiſement or 

"4 Manumiſſionof him, as it was ad- 

ok ' judged, Mic.8. Jac, in the Common mcg, tac. ©, 
ll Pleas in Walers Caſe; and ſo if the BalersCate. 
it. Leſſor preſent his Leſſee for years to 

f - an Avoidance of a'Church, the ſame 

Ul js noSurrrender of his term for years, 

a. although thit the Leflee doth accepr 

_ * of ſuch a Preſentation; as it was 

i"; alſo adjudged in one Tepsfields Caſe 

NC. in the time of Queen Zl:zabeth : for 

hes thar Preſentations are but Corrs 

0 mendations, which are things 

0'2 revokable, and are not of any 

/ value; and therefore they ſhall nor 

2, be Aﬀers ro Execatots * And there- 

yg. fore , If a Church doth become 

we void in the time of a Biſhop, and ſo 

ia? remainech void till his death , the 

ec: King ſhall preſent to the ſame avoid- 

me ance, and not the Executors or 

0% Adminiſtrators of the Biſhop, 
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$2 Parſons Law. CaP.g, 
Thus you ſee, What Preſenta. 
tion or Nomination conſideted in 
it (elf, and asa fruit fallen, and pr 
hac vice, of what force and eſtima- | 
tion ir is in the Eye and Judgement © 
of the Law: Burthen, if you Con- {: , 
fider it again as a Righe, Itis an} 
hereditatry Quality incident to the | 
Advowſon or Patronage of ſome | 
value, eſteem and benefit to the Px * 
tron,the ſame being a Power in him 
ro prefer and enable his friend to 
a Benefice, of which the Patron 
himſe!f perhaps i is not Capable, ln 
which Preſentment if he be diſturh- 
ed, he ſhall have and maintain a 
Writof 2uare Impedit, in which he} 
ſhall recover his Damages, as I have! 
ſaid before. * 


Car.10. Parſons Law- 


Cay. X, 


ipho may Preſent to Benefices with 
Cure: What Perſons are Capable 
of Preſentations : And what are 
Cauſes for the Ordinary to refuſe 
the Clerk Preſented ; Where he wuſt 
Certifie the Cauſes of his Refuſal : 
and where be maſt give Notice 
thereof : where not. 


J Aving in the before going 
j- | Chapter ſer forth , what Pre- 
ſentation or Nomination is ; Tc 
doth neceſſarily follow, that I briefly 
declare unto you, 1. Who may be 
Patrons to preſent to any Church, 
or Chappel, or Benefice with Cure 
of Souls: 2. What perſons are Ca- 
able of ſuch Preſentations z what 
not, And for what Cauſes the Or- 
dinary may refuſe the Clerk pre- 
ſenred. 3. To whom, agd at what 
time the Preſentation muſt be made, 
and to whom Lapſe ſhall encurr for 
wantof Preſentation. 

For the firſt, An Alien Born, ſhall 
tot preſent to any avoidance of a 
G2- Church 


$4 | mreeey Parſor.s Law. Car.1o, 


Church in his own Right - But in 

Caſe that ſuch Alien doth purchaſe 

an Advowlſon, and the Church doth 

become void , after Office found 

that he is an Alien, the King (hall 

. preſent, But an Eafant may preſent 
_ ” ine in bis own Name and Rights andif 
$.E 4.4 he dothnot preſent within fix mo- 
q” - £ Fee, neths after theChurch ſhall fall void, 
7/030 Latcheſſe ſhall be imputed unto him. 
It a Femme Covert hath title copre- 

ſent to a Church which is void, ſhe 

cannot preſent by her ſelf; but her 

Husband ſhall preſent, Ir hath been 

a Doabr, if the husband might pre- 

ſent in the right of his Wite, with- 

out the Wife ; But Y. 28. H. 6.8. 

Buare Impedit 85 , where it is reſol- 

ved, Thar the preſentment muſt be 

28.9.05.0% by the Hasband and Wife in both 


Imp. 65. 2 l 


band in bisrighr, and in the Right *: 


of his Wife, 


But the Wife of the King, is as ® 
_ a Feme Sole, and is as itwereaper- | 
2:7 b ſon exempt fromthe perſon- of the ® 
3- Qz Kings ( although in many Caſes ' 


V. 138. 2 
:oE 
:1.E 
Im». 4 
3. H.7 


K. Lubodi 


acc, ſhe {hall participate of the Preroga- 
tives of the King ). and is of ability 
of her (elf, cicherto Granr, or to 


Pre 


4 


% 


Le 


CaP.1to. Parſons Law: 


preſent roany Church whichis void, 
which doth belong unto her, with- 
out the King : And therefore in a 
Quare Impeait brought by ber Ple- 


narty upon the Preſentation of ano- ;-;g F.3 24. 

ther, is noplea,nor barr againſt her, 24.E 3-35 .. 
Ws" 'ACC, 6 

no more then it is in the Caſe of | 


the King: Y.alſloz1.E 3, 32. b. 


where Þlenarty is no good plea 31-E3 32.b. 


z2ainſt the Lord, who entrech with- 
ia the year for an Allenation in 
Mortmain. | 

If a Villein purchaſeth' an Ad- 
yowlſon, and the Church doth be- 
come void , the Lord ſhall preſent, 
becauſe the Lord upon ſuch pur- 
chaſe made by his Villein , may 
cone and claim the Inheritance of - 
the Advowſon ; and upon ſuch 
Claim , the [nrereſt ot che Ad- 
vowſon ſhall be veſted in the 
Lord z; and upon the avoidance of 
the Church, the Lord in his own 
Right ſhall preſent co the avoidance. 

The Guardian in Socage ſhall 


make any profic thereof: for that 
G 3 would 


: 8.E.2.tit Pre. 
not preſent to an Avoidance ot the fenc. 10. 
Church in che right and name of 7-5-3: 39. 
the heir , becauſe he cannot account ,7' +37, 


for the Avoidance For he cannot acc. 


$6 Parſons Law. Capr.1o, 
would be Symonie, and ſo make his 
7-E-3.63. preſentment void, Neither ſhall 
27: E41.D. the Patron in a Writ of Right of | 
Advoywſon alledge Explees, or tak- | 
ing of the profits in himſelf, but |: 
muſt alledge them in the Incumbent. 
Yet b. 14. E. 3, tit. Darrein Pre- |: 
ſentment 9, where it is ſaid by Bir- 7 
79, That he hath ſeen the Guardian 
preſent in the name of the heir, /” 
with which agreeth the opinion of : 
Green, in 20. E. 3, Darrein Preſent- !- 
ment. But Quere of it : ' For the / 
Books ( as I conceive) muſt be : 
intended of a Guardian by Knight | 
Service, and nor of a Guatdian in þ 
Socage. Bur ſee 42, E. 3. tit. Þ 
Buare Impedit 130, where it is ſaid 
and agreed, that the preſentment # 
made by the Guardian in the Name | 
of the heir, is a good title for the | 
hetr- in 2uare Imped.t brought by 
him. | 3 
_ MenOutlawed,or Excommunicate #7 
_ may preſent, and their Preſentati- & 
ons ſhall ſtand good untill ſuch time X 
as they-be avoided : And general- F 
ly , all perſons who have abilities & 
to grant, or to purchaſe, haveabili- 7 
ties for to preſent unto _— : 
Wit 


Caro, Parſons Law. '. $87 
with Cure of Souls, when the 
{ Churches do become void. 
of | Secondly, No perſon whatſoever 
& | is Capable to be preſented unto a 
ae } Benefice with Cure of ſouls which 
t. |: is void, burſucha perſon as is infr4 
e- | ſacres Ordines, oran Ordained Mini- 
'- © fter, andis alſoof the age of twen- 
” ty three years; Nor is any Lay-per- 
p, ſon whatſoever to be preſented un- 


f | to any Benefice with Cure of Souls: 
-- | ButSpiritual and Eccleſiaſtical per- 
e ſons, (although char they be Altens 


born ) are, Capable of Benefices 
with Cure within the Realm of 
Enzland. 

There was an Old Stacute, That 
no Frenchman , although he was {*73- A. 
s , ; iaſtek tirlc, 
made a Denizon, ſhould be preſented trance x, 
unto any Church, or Bencfice with- 
in the Realm of En2!and. This Sta- j- s ear ; 
tute was made in the time of War cap: 7. 
betwixt the Realms of Exzland and 
France , butthat Statute is not now 
in force; Bur yet Y. Thar it the 
King doth preſent any one to an 
avoidance, Con:rary to an expreſs 
act of Parliament, his prefenrment x; « -.. - 
is void, asSit was adjudged, Mic 8. i. 
Jac, ia Go.B.'n Walers Caſe, 

| G4 A 


% 


$8 Parſons Law. Cav.1o, 

A man was Azxte Natus, born in 
Scotland before the Union of the 
two Realms: yet he. was Cipable 
to be preſented unto a Benefhice in 
England which was void, as it was 
adjudged, Mic, 8, Jac. in Co. B. ia 
Dottor Searons Cale: And to it was 
ſaid it was it he was bornin Flaz- 
ders , Spain, or within any other | 
Kingdom Fr:end,and inLeague with & 
the King of Englzza, he was Cpa- | 
ble of a Bencfice, or Eccleſtaſtical |. 
Dignity in England, as was the Bi- f 
ſhop of Spolctroes, who was preferred | 
tothe Deanety ot J:#ſor, and enjoy* |. 
ed the ſame, and it was faid, that | 

Cook 1, pats ſuch Incumbent ſhould maintain any 
9-4; hg Actionreal, perional, or mixt, for 
* © any thing conceraing the Gleabe or 
the poſleflions of the Church , as 
Prior Aliens might have done :; for 
aichough ne be an Alien born out of 
the Kings Dominions, yer he bring- 
eth his Action not in his ownright, 
bat in theright oft his Church, nor 
in his natural, bur in his politick ca- 
pacity, and therefore the Action will 
Ive. 

If a Clerk be by the Patron pre- 
ſeated to the Biſhop to a Church 

which 
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Caro. Parſons Law: + 
which is void, and the Biſhop doth 
 E 1efuſeroadmir or inſtitute bim co che 
' E Churchor Benefice, the Biſhop muſt 
| Þ ſhew the particular cauſe why here. 
\ & fuſeth him; and he muſt not ſhew 
= generally, Thar the Clark Preſented 
 Z unto himis unfir, uncapable ,-crimi- 
- nous, or unable to ſerve the Cure , 

bur muſt certifie the particular inzbi- 
lity, crime or incapacity. 

A. ſeiſed of the Mannor of D. to 
which an Advowſon was Appen- 
- dart, the Church became void, and 
* A.preſented I, S. tothe Biſhop, Or- 
._ dinary of the place, who refuled ro 
 admic him into the Benefice , and 
| thereupon A. brought a 9nare Im- 
= peat 2painſt the Biſhop, who pleaded, 
= That upon his Examination of the 
> ſaid I, S, be founi him to be Schiſmwa- 
- ticum © inveteratum , and for thar 
Þ caule by the Laws of the Church to 
' be perſonam inhabilem & minime ids- 
E neam ad occupandum al1quod Benefict- 
171 Cum Cara animarum ; by reaſon 
& whereof he refuſed for to admir him 
& 1nto the Benefice. : In this caſe it was 
E adjudged by the whole Court of 
= Common Pleas, and afterwards af- 
& i1zmediupon a Wric of Ercour brought 

| " 


89 


Wide 38. E 3. 


2. in the Earl 
of Arrszdeils 
Caſe, 


Cook 5. parts 
53 IPpeccors 
Calc. 


Parſons Law, CaP.10, 
inthe Kings Bench, That the ple; 
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of the Biſhop was inſufficient , be. Þ 

cauſe he ſhewed generally that he 

was Schiſmaticws inveteratms , which 

was alcogether uncertain , and the j- 
eſpecial crime or cauſe of his refuſal # 
ought to have been alledged by the 
Biſhop , thar the party mighe make #7: 
anſwer thereungo, and ſoeither Tra # 

verſe the Cauſe, or take Iſſue there- 7 

Upon. | $ 

9. Eliz.Dyer. In 9, Eliz. Dyer 254, The Biſhop #. 
254+ of Norwich reſuſed toadmir a Clark |: 
| who was Preſented unto him, becauſe ©: 
he was a common haunter of Tavern:, , . 

and a player at unlayful Games : | 

And in that caſe it was adjudged, + 

That they were no ſufficient cauſes 

for his refaſal , for although rhar they &: 

were offences which were prohibited 

by the L1ws of the Realm, as to ff 

ſome perſons, and at certain times, 

and ſo Mala probibita, yet were they | 

not crimes which were Mala in ſe, for 

which only a Clark ought to be re- & 

tuſed , or tobe deprived if he were 
admitted, And wid 14. H. 4.28. it & 

the Patron Preſenteth one, and the # 
Biſhop upon enquiry finds , That he 

hath a Plurality, char is no caaſe : _ 

iS 
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CaPp.10. Parſons Law. 
| his refuſal of the Clark, becauſe it is 
| atthe peril of che Incumbent himſelt 
* if he keep the living two Moneths, 


that both his Benefices (hall be void. 


> But that is nothing as to the Biſhop ; 
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| bur if the Clark Preſented be Miſ- 


creant, Turk, Jew, Hetetique, Schil- 


| matique, Perjured perſon , Baſtard , 


Villeine, Out-lawed , Illiterate. ora 
meer Lay-man, theſe are good cauſes 
for che Biſhops refuſal of him, ſo as 
the Biſhop upon his refuſal , did ex- 
preis the Crime, or the certain cauſe 
of his refuſal, by a Certificare made 
by him : And note, That Mich, 7. 
Jacobi, in the Kings Bench in 4aſt1zs 
caſe, it was reſolved by the whole 
Court, That wherſoever are ſuffi- 
cient cauſes of Deprivation of an In- 
cumbent who 1s in the Chu:ch. the 
ſame are ſufficient cauſes likewiſe tor 
the Biſhop or Ordinary, not to admit 
a Clark Preſented to him ro a Bene- 
fice. But if the Ordinary ſh! refuſe 
the Clark Preſented unto him for any 
of the cauſes before alledged, he muſt 
give notice unto the Patron of ſuch 
bis cauſe of refuſal of him, to the 
end that the Ordinary may Preſenc 
another fir Clark unto the ſame 

; Church 


22H 6.26.4, 
15. H.'7.% 
12, Eliz. 
Dycr. 29 ;. 

1. H. 7. 9. 


02 Parſons Law, Capo, 


Church; Forif no notice be given, 

and the fix Moneths paſs, the 
ia Lapſe ſhall nor run to the Biſhop or Þ 
Pier. 37. Ordinary, for char he ſhall nor take 
advantage of his own wrong in not | 
giving notice thereof to the Pa. 
cron: 5 
Thirdly , The Preſentation or | 
Nomination of the Clark to have F 
the Bencfice or Church which is F 
void, muſt be unto the Biſhop of the | * 
Dioceſs, who is the Superviſor, ( and 
generally, or for the moſt parc) is |. 
Viſitor of all the Churches within © 
his Dioceſs , for the berjerordering 
and governing of the ſame : He is. 
called Ordinary, becauſe he hath Or-Þþ 
dinary JuriſdiCtion. in. all Cauſes 
which are Eccleſiaſtical immediare ro þ 
the King , for the doing of Juſtice 
within his Dioceſs, iz jure proprio, & 
non per Deputationeme Ir is his care to 
ſee That che Church be provided of 
an able and ſufficient Curate, to of- # 
ficiate there, Habet enim curam Curs- © 
_ fozum, £0 {ee thar Divine Service be Þ 
ſaid, and ro compell them ro do it by 
Ecciefiaſtical Cenſures : And there- 
tore all Preſentations are made ro the ® 
B:ihop or Ordinary of the Doceſs, | 
where 
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Cay.io. F@Parſons Law, 
where the Church is void: But in the 
[time of the vacancy of the Biſhops 
| See, or if the Biſhop be in remorrs , 
« © about che affairs of the King or State, 
+ © then the Preſentation muſt be made 
| © ro the Guardian of the Spiritualties, 
4 ” ( which commonly is his Dean and 

Chapter ) or to the Vicar General 
Z & which ſupplieth the room and place 

” of the Biſhop. And therefore wid. 22. 

'H. 6. 29. by Paton and Aſcough Ju- 
| ſtices, ic is ſaid, Thar if a Biſhop 

© makerh a Guardian of the Spiritual- 
: ties, and then goeth beyond Sea, for 

any the cauſes aforeſaid , and the 
> Patron doth Preſent his Clark to the 
| Guardian of the Spiricualties, in the 

Eabſence of the Biſhop,and he refuſerh 
to admit him into the Benefice or 

” Church with Certificate of ſufficient 
7 |» cauſe of ſuch his refuſal ; char the 

& Patron in ſuch caſe may have and 

; maintain a 2vare Impedir againſt the 

Y Gd Guardian of the Spiritual- 
8 © ties. 

If a man doth recover and hath 
I gtven for him, in a Writ 
| of Auare Impedit , and afterwards 
# the Biſhop who is Ordinary of the 
Þ Diocesgyer before that the Clark 
of 
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7.H. 4-31. 
T7.E.3.23. b. 
Firz, N,B, 
9Z+ ACCe 


18. Eliz. 
Dyer. 359, 


38. Ei, 13» 


Parſons Law, Capo, 
of che Plaintiff be admitted to the 
Benefice or Church , the Wrir tg 
admit the Clark of the Plaintiff mutF 
be directed unto che Guardian of the 
Spiricualties , ſede wacante , to give 

admiſſion : Bur if before the Writol 

Admiſſion to him direQed be execu-* 

red, another man be Created and] i 
Conſecrated Biſhop af that See, theÞ 
Power of the Guardian of the Spit 
tualties doth then ceaſe, and thi 


party who recovered in the Lunt 


Impedit, may have another Wric untoþ 
the Biſhop to admit the. Clark it h#- 
pleaſe : Bur ſee 38. E. 3, 12, Thatii: 
che party taketh out in ſuch caſe: p 
Writ to the Metropolitan to admit 
his Clark, (where it ſhould have beef 
to the Guardian of the Spiritualcies| j 
ar to the Vicar General ) he cannaÞ? 
afterwards wave it, and have anotheÞ. b 
Writ to the Vicar Genezal, oc. buy” 
a Sicut alias to the Metropol. tan. | 

As the Preſentatoin,or the Prefent-& 
ment muſt be made unto the Biſhop 
or Ordinary of that. Dioceſs where}: 
the Church is void, or elſe unto his} $ 
Guardian of the Spiritualties , of: 
Vicar General ia all caſes , as before 
is laid, ſo alſo muſt it be made with- ( 
in | 


Cay.11; | Parſons Law. 
in convenient time , to prevent a 
| Lapſe, 


Can EX 


Within what time a Preſentation muſt 
be to avoid Lapſe: And where Lapſe 
ſhall incarre for want of Preſentation 
within ſix Moneths, How the ſix 
HMoneths ſhall be accompied s CA ud 
who fhall Preſent for Lapſe. 


He Law hath appointed fix 
Moneths to the Patron to 
Preſent his Clark unto the Biſhop or 
Ordinary : But if the Patron doth 
not Preſent his Clark accordingly, 
then ſhall che Lapſe ran to the Biſhop 


F _ or Ordinary, and he ſhall Preſenc for 


the default of the Patron,a Clark of 
his own chooſing ; and his Preſenta- 
tion is called in Law Collation. And 
if che Biſhop or Ordinary ſhall ſuc- 
ceaſe his time , and ſhall not Collate 
within the fix Moneths to him allot- 
ted, then the Metropolitan, the 
Archbiſhop of the Province, ſhall 
Collace his Clark ro the A 
n 


' Parſons Law. Cab, 

' Andif healſodoth not Collate with- 
in other fix Moneths, Then ſhall the Þ 
King as Supream Ordinary of all the Þ 
Dioceſſes and the Benefices in 
England, Preſent his Clark to the # 
Church, being yet void: But thereis | 
notwichſtanding great care to be had, | 
and it is to be known, how, and after 
what manner the Church doth be- 
come yoid, for that accordingly the # 
fix Moneths ſhall be accompted, | 

If the Church ſhall become void | 
by the Death of the Incumbent, f 
then the fix Moneths ſhall be ac: #. 
compted from the time of his Death |. 
of which the Patron is at his peril to | 
rake notice , and ro make his Pre- + 
ſentmenrc untothe Biſhop or Ordin* F: 
ry accordingly ; and fo is the Lay | 
taken to be, if the Church doth be- | 
come void by Creation, viz. by mx | 
king the preſent Incumbent there- þ* 
of a Biſhop, or by Cefſion, whereof 
the Patron is at his peril likewiſe to 
rake notice : Bat if the Church doth F 
become void by Refignation-( which |}: 
15s the act of the Incumbenc himſelt, F 
and which Reſignation of neceſſity | 
muſt be made to the Biſhop or Ordi- ® 
nary ) or by Deprivation , which *b 

tne = 


Car.tts Parſons Law. 97 


thea& of the Law, there although 

che fix Moneths do encurre before 
che Patron Preſents, yet the Biſhop | 
or Ordinary ſhall not Collate, unleſs _—— | 
the Biſhop or Ordinary, upon way. 
the Reſignation or Deprivation had 5-E+ + 3+ 
Siven notice unto the Patron of ſuch 
Avoydance of the Church : For in 
ſuch and the like cafes , the fix Mo- ,;-+;;.. 
neths ſhall be accompted from the Dyer. 327. 
time of the notice given to the Pa- 3: E0z-. 
cron by the Biſhop or Ordinary of ny 
the Reſignation or Deprivation : But 5% E+ 3-3-ace. 
if che Church doth remain void by 
fix Moneths after the death of the 
Incumbent, without any Preſentati= 
ofi made to the ſame by the Patron 
Or by fix Moneths after ſuch time 
that the Biſhop or Ordinary hath in 
the caſe of Reſignation or Depriya- 
- tion given notice thereof unto the 
| Patron, and the Biſhop or Ordinary 22. H, 6. 26, 

| doth Collace his Clark by reaſon of *<: 

+ the Lapſe devolyed unto him , and 
zefore the Clark be Inducted, the 
Patron doth Preſent his Clark ro 
the Biſhop, the Biſhop may refuſeto 
admit the Clark of the Patron to the 
Church, for that the title to Collate 
was rightfully and lawfully come to 

H the 
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the Biſhop. And note, That both 
for the notice , and te whom and 
where it is tobe given ; wiz. that if 
the Patron doth Preſent his Clark to J 
the Biſhop, and the Biſhop doth refuſe # 
to admit his Clark for any of the | 
Cauſes before mentioned, That of ! 
ſuch his refuſal he is to give notice to | 
the Patron himſelf if he be reſident | 
withinthe County where the Church | 
yd. Albany 153 butif he be not within the Coun- F 
and r:cBi- ty, then the notice of ſuch his refulal | 
ſhopot St. is to beleft ar the Church it ſelf, Þ 
Aſaphs Caſe, a 
Tr. 27. Eliz, AS it was adjudged, Trinic, 27. Eliz. * 
C. B.Lcon- in Co, B, Albany and the Biſhops of |. 
pores, ſe@t.39. Of, Aſaphs Cale. ? 
It Church be void , and the I 
14. 8.7.21. Patron doth Preſent his Clark to the # 
Ocdinary, who refuſeth to admit him |. 
until he hath examined him of bis © 
ability ;, and a Moneth or two after : 
che Preſencment , upon Examination 7 
the Clark Preſented is found to be &; 
criminous , or unable to ſerve. the 
Cure , and afterwards Lapſe encur F 
13.1. 7.29. xeth, the 1x Moneths ſhall be ac- & 
5 ED compred ſrom the time of the Avoy- | 
3.E.4.2z Qancez:and. if the Pacron be a Lay 
perion,the Ordinary ſhall give notice 7 
unto him 'of the inability of the F? 
Clark; Þ 


Cap.1t. Parſons Law. 
Clark ; but otherwiſe it isif the Pa- 
tron be a Spiritual perſon , and the 


Clark be criminous or unable. 
If che King be Patron, and doth 


within ſix Moneths, there the Ordi- 
nary oughtnot de jure to Collate in 
regard of the ſaid Lapſe : He only 
ought for to ſequeſter the profits of 
the Church cill the King will Pre- 
ſent : Bur in ſuch caſe, if notwith- 
Nanding the Ordinary doth Collate 
2. his Clark tothe Church, and after- 
| wards the King doth Preſent his 
Cl:rk to the Ordinary, the King in 
- ſuch caſe ſhall not remove and pur 
© outthe Clark Collated by the Ordi- 
- =, nary, without a ©uare Impedit ficſt 
= brought, | 
* - Butinall caſes before ſaid, The 
- fix Moneths ſhall-be-accompred ac- 
12: cording to the Kalender, and nor 
=; according ro twenty eight dayes to 
the Moneth : For that the words 
'E (Tempus ſemeſire) in the Statute of 
= Welt. 2. cap. 5. ſhall have ſuch con- 
2 ſtruction as fhall be for the relief of 
Z himwho hath righc, and to give him 
| i the longeſt time that may be, that he 
*: loſe nothis right, Yd, ro that pur- 
b. H 2 pole, 


not Preſent his Clark to the Church 4. c4. h. 4. 


14. H. 7.21. 
per curram, 


T:.F. $..2t., 
Imp, 159. 
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poſe , Cook 6, part, Caresbles Caſe 
with which agreeth 5. E 3. Rott.100. 
Herb clauſe in the Tower,which ſee 
vouched. in Dickenſon and Greenbaws 
caſe, in Pophams Reports 137. 

If the King hath title to Preſent 
by Lapſe, for che defaulr of the Or- 
dinary and Metropolitan, and not- 
withſtanding the Kings title, the Pa* 
tron doth Preſent his Clark , who is 
Admitted, Inftituted and Inducted 
by the*'Metropolitan ; this ſhall bind 
the King, and the King cannot re- 
move the Incumbent without a 9 aare 


. Impedit brought: For by the Induti- 


on the Church was full; and although 
the fix* Moneths were not incurred, 


and Nulluam tempus oceurrit Rei ; 


yer in that caſe he ſhall not Preſent 
or remove the Incumbent but by a 
Ouare Ingpedis brought againſt 
him, 

If a man be Tenant by the cur. 
tefie of a Mannor to which an Ad- 
vowion is Appendant,and the Church 
doti become void by Reſignation, 
:nd chen the Tenant by the curteſie 
dy=ih, and the Mannor is ſciſed into 
the Kinzs hand ; in ſuch caſe , al- 
though that the heir be now of full 
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ape, yet the King ſhall have the Pre- 
ſencment, as it was holdenin 12.E 3, 
Fit\. Qnuar, Imp. 159, 

If the Kings Tenant be ſeiſed of 
an Advowſon and Preſeats,and after- 
wards the Church doth become 
void, and the Tenant dyeth, and the 
King ſeiſcth the Advowſon , if the 
Advowlſon did become voidin the life 
of the Tenant, and fix Moneths pals, 
and the Ordinary doth nor Preſent 
for Lapſe in the life of the Tenznt, 
the King ſhall Preſent, for by the 
ſeiſure he was ſeiſed, and then ar#l- | 
lum Tempus occurrit Regi, Vid. to that 28. E.3.21. 
purpoſe 6. E.2. Fitz Preſentment 9g, 

18, E. 3.21. 

A man held Lands of the King, | 
anda Mannor and Lands to which an 24.8. z. 4. 
Advowſon was Appendant of a com- 27: E 3-81. 
mon perſon,and dyed, and -the Ad- * 
vowſons were ſeiſed into the Kings 
hands, and afterwards the Church 
did become void ;; and after it was 
found, that the Tenant was but Te- 
nant for life of the Advowſon, and 
made Livery of the Lands cum ex1- 
ztibus, In that caſe it was holden by 
the whole Court, That by the Livery 
\che Advowſon did not paſs out of 
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20, H. 6.19, 


V.31.E-3-Qu, 
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17 Eljz, 


Dyer. 343. 
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the King: And in that Caſe the 
King had a Writ to the Biſhop to 
admit his Clerk to the Church. 


AC i 
— 


Cape, XII. 


Where the King may revoke or repeal 
his Preſentation, where not : «And 
where « Common perſon cannot re- 
woke, or vary from his firſt Preſent - 
ment, I 


T hath been a Queſtion much 

Controverted in old Beoks, Whe- 
ther, if a Common perſon hath once 
preſented his Clerk ro the Ordinary 
if he may Revoke the ſame , or 
Vary from his firſt Preſentment : 
Bur the better opinion of the Books 
hath been, Thar a Common perſon 
cannot revoke, or repeal, or vary 
from his firſt preſeritment, 'becauſe 
he hath'pur ic our of himſelf ,-.and 
hath given to the Biſhop power to 
perfe&t whar was by himſelf begun, 
But if the King do preſent to the 
Church, and his Clerk be 2dmirred 
and Inſtituted ; yer the King may 


before Induction repeal,or _—_ - 
Ir 
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firſt preſentmenc, by his preſent- 
ment of another Clerk to theBiſhop. 

In 25.E. 3. 47. The Caſe was,the 
King brought a 2 uare 1mpedit againſt 
the Biſhop of York of a Prebend in 
the Church of S*. Peter in York 1 
and ſhewed that the Predeceſlor of 
the Biſhop preſented one N. and that 
afterwards the Predeceſſor dyed, 
and the Temporaltcies of the Biſhop- 
rick came to the Kings hand; and 
they being in his hand, the Prebend 
became void by the Death of N. 
The Biſhop ſaid, that after the death 
of N. the King preſented Robert dl 
Kelſey to the Prebend, who was ad- 
mitted and inſtalled by the Dean 
and Chapter: which Preſentment 
of Robert was Ratified and Con- 
firmed to the ſaid Robert: and ſhewed 
the Need of Confirmation thereof , 
and ſhewed further that the ſaid  Re- 
bert dyed Prebendary: & ſo demand- 
ed Judgement, if the King ſhould 
have the Preſentment : To which 
it was ſaid for the King z That be- 
fore Robers de Kelſey was admitted ro 
the Prebend, the King did repeal 
the preſentment made of the ſaid 
Robert z and ſhewed forth the Deed 
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Tr. 29. E $, 
47. Robert de 
Kelſeys Caſe, | 
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of Repeal, and the Certificate 
of the Chapter of the day thereof- 
It was adjudged in this Caſe, that 
by the Repeal, the firſt preſencmenr 
of Robert de Kelſey was utterly yoid, 
ſo as the King had title co preſear, 


and Judgement -was given againſt 


the Biſhop. Note, That I do cb- 
ſerve out of that Caſe, wherewith 
agreeth the Book of 14. E. 3. That 
it muſt appear by Deed. or other 
wayes to the Court, that the King 
did repeal his preſentment : that 
otherwiſe the pleading of therepeal 
is not good; and to that purpoſe, 
V.7.H, 4.13. In a Quare Impedit 
brought þy the King,the Incumbent 
pleaded the Ratification of him 
Incumbent under the Kings Privy 
Sealz To which it was anſwered, 
that the ſame was repealed; bar it 
was not ſhewed how it was repealed 
by Deed or otherwiſe : and there- 
fore it was dpubted if the pleading 
thereof was good or not : But note, 
that at this day it is holden,thar the 
very preſentment of another Clerk 
by the King before IndyRion, with- 
out any more ſignification, or At 
cone, is-accounted in Law to be a 
repeal 


Cap.i2, Parſons Law. 
repeal of the firſt preſentment: and 


ſo was it adjudged, Mic. 8, Jac. in 1;c.g.1a.C.B. 


Co. B. in Walers Ca'e. : 
The Vicarige of Yatton in the 
County of Sourhampton came unto 
the Queen by Lapſe : the Ordinary 
of the Dioceſs Collated A. to the 
Vicarige; afterwards the Queen pre- 
ſented B, who thereupon brought 
2 2uare Impedit againſt the Biſhop 
and the Jacumbent, depending 
which 2uare Impedit A. by Covin 
and fraud obtained a new preſenta- 
tion tothe ſame from the Queen, 
without making mention of the plea- 
ſure of the Queen to repeal or to 
revoke her firit preſentment: In 
this Caſe , it was holden by the 
whole Court, That the ſecond pre- 
ſentation in it ſelf had been ſuffict- 
ent , and had been a repeal of the 
firſt, if it had not been obtained by 
the fraud and covinof A. And ſo it 
was adjudged in the Court of Com- 
mon Pleas, Mic. 4, Jac. in the Bi- 
ſhop of Bengor, and Williams Caſe. 
If the King hath Cauſe ſor to 
preſent by reaſon of Lap'e, or other- 
wiſe, and preſents I. S, to the Bi- 


ſhop; and before he is Inſtitured 


and 
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walers Caſc. 


42.Tac Biſhop 
of Bangs? and 
14/lzams Caſe, 
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Mic.$.Ia.C.B, 
{aluert and 
Kitchyns Caſe. 


44. E.3.-31.b. 
acc, 


V. 16. Eliz.* 
Dycr.z27,acc, 
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and Inducted, the King dyes,and the 
Succeſſor King without reciting or 
mentioning of the preſentment of 
his Predeceſſor, preſents I. D, to 
the ſame Church: It was in that 
Caſe (amongſt other points)adjudg- 
ed, Mic, 8. Jac, in the Exchequorin 
Calvert and Kitchyns Caſe, that the 
very deceaſe of the King did deter- 
mine the firſt preſentation-: For 
that the Preſentation was but a pow- 
er given to the Ordinary, which was 
Countermandable, and reyokable.; 
and by the preſentment of him, I. S. 
had neque Of ficium, neque Beneficium: 
and further in that Caſe ir was Re- 
ſolved, That the firſt preſentation 
was repealed, although ir was not 
recited by the King: and was not 
within the Statute of 6-H.$.cap. 15. 
That the King ought to recite the 
ſame: For it was agreed by the 
Juſtices, that thar Statute went and 
extended only to Leaſes, and did 
notextend to Preſentations toChur- 
ches, or other Spiritual promoti- 
ONS, | 


'Car:. 
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of Examination of the Clerk by the 

' Ordinary: Of Admiſſion and Inſli- 
intion, at what time and place the 
ſame may be, Where the Ordinary 
may refuſe to admit the Clerk, be- 
cauſe the Church is Litigionss and 
where Jure Patronatus ſhall be 
awarded : Where there ſhall be, 4 
Plenarlty by Inſtitution, CAnd 
how Plenarty and Avoidance (hall 
be rryed, 


Hen the Patron npon the 
Avoydance hath preſented 

his Clerk within fix Moneths , 
which is the time limiced by the 
Law, the Bithop or Ordinary is to 
admit andInſtiture the Clerk pre- 
ſented to the Church: Bur before 
he be admitted into the ſame, the 
Biſhop. or Ordinary . ought for ro 
examine: him of his Ability. For 
if upon Examination the Clerk pre- 
fenred,be found to be unable to ſerve 
whe Cure, or that he be criminous, 
as before is ſaid, then may the Or- 
| dinary 


I4. H. 7. 22%, 
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49. E.3.Qu 
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23. H. 6, 29. 
ACC, 
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dinary or Biſhop refuſe to admit 
ſuch Clerk to the Church : Bur yet 

' vide 4O, E. 3. Q1. Imp. 128, If che 
Clerk be nor of ability ar the time 
of the refuſal of him by the Biſhop: 
Or if iſſue ſhall be taken upon his 
Ability : If the Biſhop after ſach 
Iflue joyned, doth inſtirute him to 
the Benefice or Church , he ſh1ll be 
adjudged to have been alwayes of 
Ability, and the firſt preſentation of 
him ſhall ſtand and b2 good, and he 
fhall not need to have a New Pre- 
ſentation. 

This Examination of the Clerk 
is to bedone by the B ſhop or Or- 
dinary ata convenient time within 
the fix moneths after the Clerk is 
preſented unto him , For the Ordi- 
nary cannot refuſe ro examine the 
Clerk during all the fix Moneths, 
and by reaſon thereof ſuffer a Lapſe 
to run to himſelf ; For if he ſhould 
ſo do , the Patron might loſe his 
preſentment,and theOrdinary ſhould 
take advantage of bis own wrong 
in his not examining of the Clerk 
within convenient time : But 1t the 


Mic 15. Eliz, Ordinary ( when the Clerk comes . 
in Co. B. ad- 
Judged, acc, 


to be examined ) ſeat circa Curam 
Paſtoralem, 


Cay.13: Parſons Law; 


Paſtoralem, the Ordinary is not 
bounden to” leave the Bugne's in 


hand , and preſently examine the 


Clerk, but to make an end of his 
other buſineſs firſt, and then to ex- 
amine the Clerk : And the Ordina- 
ry may appoint a convenient time 
and place for the Clerk for to 
attend for the examining of him, 
In a 2aare Impedit brought by 
Palmes againſt the Biſhop of Peter- 
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Tr, 33. Eliz, 


gs . B. R. Palmes 
boroagh, for not admitcing his Clerk and Biſhop of 


co the Church, the Biſhop pleaded, Peterboroughs 


chat he demanded of the Clerk the 
Pieſentee of the Plaintiff , ro ſee 
his Letters of Orders, and he would 
not ſhew them unto him , and this 
he did, becauſe he was not aſcertain- 
ed whether he was a Deacon or norz 
and he alio demanded of him Let- 
ters Miſhve, or Teſtimonials teſtify- 
ing his Ability z and becauſe he 
had not his Leerers of Orders, nor 
Letcers Miſhve, nor made proof of 
them to the Biſhop , he defired leave 
of the Biſhop to bring them, * who 
gave him a Weeks time, but the 
Clerk came not again, ſo the fix 
moneths paſſed,and the Biſhop Col- 
lated for a Lapſe: upon this __ 
-O 


Caſe Yid.Cro, 


3-patt, 24T. 


Co.4.part,7 9. 
32.H.6 26.b. 
"| 22. H.s6 24. 
if acc, 
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of the Biſhop it was demurred in 
Law , and it was adjudged for the 
Plainriff againſt the Biſhop ; For it 
was ſaid by the Court, that theſe 
were not Cauſes roſtay the Admit- 
rance , and that the Clerk is not 
bounden'to ſhew his Letters of Or- 
ders, or Miffive to the Biſhop , but 
the Biſhop is togo to the Examina- 
tion of him without his ſhewing of 
them, 

If the B ſhop upon Examination 
of the Clerk preſented, find him to 
be of Ability to ſerve the Cure,and 
to be capable of the Benefice : then 
doth he admit him to the ſame, in 
theſe or the like words, viz. Admiio 
te Habilem: and afterwards he doth 
Inſtiture him. unto the Benefice or 
Church, and giveth him his charge 
thereof in theſe or the like words, 


wiz. Inftituo te Refforem Eccleſia 


Parochialis de D. & habere curam 4ni- 
marumy7 Accipe Curam tuam, & me- 
am, Vide 752, H. 6. 28. Where it 
is ſaid, A man may be a Parſon of 
a Church without his knowledge : 
For it-che Biſhop ſay to another, Ad- 
mitts te ad tale Beneficium nomine 
A. B. this adimiſſton is an Inſtitution 
of him. Ic 


Car.13; Parſons Law. 


It is not material , , Whether the 


Examination, Admiſſion, or Inſtitu- 


tion be mace by the Biſhop within 
his own Dioceſs or. not; For the 
Biſhops Juriſdiction, ro ſuch and 
chelike parpoſes, is not Local, but 
followeth the perſon of the Biſhop : 


And therefore ifa Clerk be preſent Paſ.zx.Jac. in 
Co. B. Kzollys 
and Dobbias 


ed to the Biſhop of Norwich, to a 


Church which is void within his c:# a4jagg- 
Dioceſs of Norwich , although that <4. acc. 


che Biſhop: be in London , or in any 
other place out of his own Diocels; 
yer he may there Examine that 
Clerk and give admiſſion unto him : 


for that the Juriſdiction of Biſhops, 


as to the making of Clerks, admit- 
ting of them, the granting of Ad- 
miniſtrations, and the like, is not 
Local, but followeth the perſon of 
the Biſhop whereſoever he is, as ic 
was adjudged , Paſc, 27. Eliz, in 
Co. B. in Carter and Trofis Caſe. 
If two Joint tenants, or Tenants 


in Common be of the Pationage, } 


s. E- 3. tit. 
reſent. $. 


and they cannot agree in their pre-: Dr.8&Student, 
ſentment, but vary and preſent fe- 156: 3c: 


veral men to the Biſhop; in ſuch 
Caſe the Biſhop is not bounden to 
adinit any of their Clerks; and if 
the 


ar ox ms es. on 


33 H. 6.32. 
21. H. 6. 45. 
by .Aſcongh. 
ao. E.z. Qu. 
Imp. 63. 
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the fix moneths do incarr, before 

they agree, the Biſhop may Collars 
a Clerk of his own to the Church : 
bur he cannot Collate within the ſix 
moneths; for if he do, they may 
agree and bring a ©sare Iypedit and 
remove the Incumvent, for tha: his 
Collacion was a diſturbance. But 


. if there be rwo Coparceners, and 


the Church doth become void z and 
the eldeſt Siſter doth preſent , the 
Biſhop is bounden to admir her 
Clerk: for that by the Lav the eldeſt 
Siſter ſhall have the firſt preſent- 
ment, unleſs there be an agreement 
made betwixt them co preſent in 
ſome other manner. And wide 23,E. 
4-9. Soit is, That the Husband 
who is Tenant by the Curtefie 
inthe Right of the Eldeſt Sifter ſhall 
firſt preſent. 

It two men preſent one man ſe- 
verally to the Biſhop , the Biſhop 
cannot admir him generally to che 
Church: But che Biſhopin the Ad- 
mitcance of the Clerk co be Incum- 
benc, muſt admit him as Clark and 
Incumbent of the preſentation of 
one of them : as it was Reſolved , 
Mi.k. 8, Jac. in the Common Pleas 


It 


CaP.13. Parſons Laws ti} 

in Danby aud Lindleys Caſe : Andit 

they make ſuch Preſentacion, claim- 

ing by ſeveral Patrons, or titles; The 

Biſhop is to dire&t the Writ de jure 
Patronatus, which is in the nature of 21.H.6.44.2, 
a Commiſſion , ( and may iſſue forth 
as well after the ſeveral Preſentments 
as before) becauſe the Church is pee 
Litigious ; But the Biſhop is not to io + 
award the jure Patronatus bout at & Stud. 117, 
the requeſt and prayer of che parties: 
But yer it ſeemeth by the books of 
5.H.7,22. and by Brian,z4, H.6. 38. 
that the jure Patrenatrs muſt be ſued 
forth at the coſt and charge of che 
Biſhop , becauſe it is for his Excuſe, 
and ſo for his Advantage... © 

In 26, Eliz. inthe Common Pleas | 

ina Prohibition, the Caſe was, Ger- Paſc.z6.E1iz. 
| 7ardMaſterof the Rolls, Preſented in Co: B.Go 
: Chatterton Biſhop of Cheſter to the hers Caſe, we 
# Church of Baxgor, to which Church Y. Leon. 3.pe. 
one I. S. alſo Preſented his Clark , **?%"** 98 
by which ſeveral Preſentments the 
Church became Litigious, the Arch- 
biſhop of Zork being Ordinary of the 
place, awarded jure Patronatr ;, de- 
pending which, the ſaid Archbiſhop 
| admitred Charterton ro the Church : 

I. S. thereupon libelled in the Spiri- 
| BS _ eval 
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cual Court againſt the Archbiſhop, . 
for that he the faid Archbiſhop pre- 
ditto Epifcopo plus equo fidens admiſit 
diitum Epiſcopum pendente jure 
Patronatas; and now came the Arch- 
biſhop and prayed a Prohibition , 
which was granted by the Court: 
For in this Caſe it was ſaid by the 
Court, That the awarding of the 
ſure Patronatus is nota thing of ne- 
cefſity, but at the will of the Ordina- 
ry, and for his better Inſtruction : 
For if he-will at his peril cake notice 
of the right of the Patronage , he 
may receive which of the Clarks he 
will, without a jure Patronatus. = 
Bur if two Coparteners be of an 
Advowſon, and-the Church void, 
and they ſeverally Prefent ro the Or- 
dinary, this doth not make the 
Church tobe Lirigious, becauſe they 
claim, by © one title : And fo ir is, if 
they make compoſition to Preſent 
by turns, and one of them dath uſurp 
in the turn of the other, ſuch uſurpa- 
tion doth not pur the other our of 
poſleſsion, : ; 
By Inftitution made by the Biſhop, | 
the Church is full of an Incumbenr' * 
as to the Spiritualtiess that isto ſy, | 
£9 


] 


Car.13. Parſons Law. 
to Celebrate Divine Service, to Ad- 
miniſter the Sacraments, to Preach 
and Inſtruct rhe Pariſhioners in the 
crue Faith, &c. and in a Ovare Impe- 
dit brought, Plenarty by Inſtitution 
is a good plea againſt a common 
perſon, and yer the Incumbent 
wanteth the Temporalties by which 
he ſhould live, which he hath not be- 
fore he be Inducted , for upon the 
Induction , the Temporalties, wiz. 
che Gleab, Offerings and Tythes ate 
veſted actually in him. 


In an Fjedtione firme by the Leflee 1, .Þ 7.6. 
of R. Incumbent of the Church of in B. R.roxes 


D. the Caſe was, That the King was 
the true Patron; and one W. entred 
a Caveat 7n vita Incumbentis , who 
then lay ſick 2» extrems, in this man- 
ner, viF. Caveat Epiſcopms ne quis ad- 
mittatur, &c. niſi Eonvocatus ; the 
ſaid W, the Incumbent dyed, N. a 
ſtranger preſented one M, who was 
Admitred.Inſtitated, and Induced; 
Afterwards W. Preſented one G. 
who was Inſtituted and Induced , 
Afterwards R. procured a Preſenta- 
tion from the King, who was 1nfti- 
tuted and Inducted : It came in Que- 
ſtion inthe Spiritual Court who had. 
I's the 


Caſe. Pophams 
Reports 133. 
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Parſons Law. OCavr.1z. 


the beſt Right 2 it was the opinion 
there, that the firſt inſtitution was 
irrita F wacua, by reaſon of the Ca- 
veat; and then, the Church being full 
of the ſecond Inſtitution , the Pre- 
ſentment of the King was void. But 
in this Caſe , it was Reſolved by all 
the Juſtices of the Court of Com- 
mon Pleas , 1. That this Caveat was 
void, becauſe it was in the life of the 
Incumbent : 2. That the Church 
upon the Anſtitution of M. was full 
againſt all but the King : and then the 
Preſentation of G, was void, by rea- 
ſon of the Superinſtitution , and no 
obſtacle was to hinder the Pre- 
ſentation of R. the Kings Pre- 
ſentee, and that the ſaid R. had the 
beſt Right, 

If a C'ark be admitred and Inſti- 
tuted into a Benefice with cure of 
ſouls , of the clear yearly value of 
8, 1. per an, and before he be1nducted 
he acceptecth of another Benefice 
with cure of ſouls, and is inducted in- 
co the ſame, the firſt Benefice is be- 
come yold by the Stature of 21.H.8, 
of Pjuralities; For in Judgement of 
the Common Law, he that is 1nſtitu- 
ted into a Benefice, hath accepted of 
—_— the 


Car.13; Parſons Law. 


the ſame, and the Church is full 
within the Intent of that Statute 
without Induction ; and yet the In- 
cumbenr is not ſo abſolutely Par- 
ſon by the Inſtitution, that he can 
then charge the Church to bind the 
Succeſſor before Indudtion : And 
therefore, if a Prebendary , Parſon, 
or Vicar, after he be admitred and 
Inſtituted,and before he beInducted, 
grants an Annuity out of the Pre- 
bend, Parſonage , or Vicarige, and 
che ſame be confirmed by the Pa- 
tron and Ordinary , or by the Dean 
and Chapter : yet this ſhall nor 
charge the Gleab, . or the Succeſſor 
of the Prebendary or Parſon : for 
alchough by the Inſticution he hath 
Jus ad rem, yethe hath not jus in re, 
but the Charge in ſuch Caſe ſhall lie 
upon the Parſon, and nor upon the 
Lands, 

Atthe Common Law,ifa Stranger 
had preſented his Clark to the Bi- 
ſhop, and he had been admitred and: 
Inſticured ro the Church whereof a 
Common perſon, was the Patron, 
the Patron had no remedy for to re- 
cover hisPrefentment, crAdvowſon, 
but by a Writ of Right of Advow- 

i 3 ſon, 
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Cook 1, pa 
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fon, by which the Incumbent was 


not to be removed ; and ſo it was, 
if an Uſurpation had been upon an 
Infant or a Feme Covert who had an 
Advowſon by Diſcent, Plenarty ge- 
nerally was a good plea againſt them, 
and the reaſon thereof was, that the 
Incumbent might quietly intend and 
apply himſelf co his Spiritual charge, 
and alſo for that the Law intended, 
that the Biſhop who had Cureof the 
Souls within his Dioceſs, would ad- 
mit and inſtitute an able man for the 
Officiating of the Cure , and the 
Diſcharge as well of the Biſhops 
duty, as of his own: Bur yer atthe 
Common Law, if one had uſurped 
npon the King, and his Clark had 
been admitted, inſtituted and indu- 
cted, the King might have removed 
him by a ware 1mpedit, and beenre- 
ſtored co his Preſentation by reaſon 
of his Prerogative, That Nullam 
tepns occurrit Regis; but he could 
nor have preſented, neither could 
have removed the Incumbent any 
way but by Action: But this miſ- 
chief was remedied by the Statute 
of Weſtm. 2:\cap. 5, which gave the 
Luare Impedit to the party notwith- 
; ſtanding 
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(| CaP.iz, Parſons Law. 19 
ſtanding ſuch Pleaarty , diwemodo : 
Breve infra temprs ſemeſtre impetre- 45: 5:3: 39-+ 
tar : Ag at this uf the Chu'ch by 20 OD 
not full by inſticution againſt che 25- E- 3. 47. 
King: For ( asI ſaid before) the 33% 24% 
King at this day before induction, 
may Repeal and Revoke his former 
Preſentation, which he could not do 
- if the Church was full of an Incum- 
; beat, as it wasadjudged, 18. Eliz. 
' InGwles Caſe, which Caſeis vouched 28-El/z. in 
'* In Cook. 10, part, 133. in Holts ee oy _ 
E Cafe. 
[ 24. E. 3.31. In a Quare Impedit :4.E. 3:31 
| broughtby the King againſt the Bi- 
ſhop of Winton and B. the Caſe was, 
the Biſhop did preſent A. to the 
Church, who was inducted: After- 
wards A. accepted of a Plnrality, by 
which the Church became void, and 
afterwards the Biſhop preſented B.to 
the Church, who was inſtituted and 
inducted; the King brought a 2uare 
Impedit againſt the Biſhop, and B. 
and Recovered, and had a Writ to 
the Biſhop to admit his Clark. 

If the Biſhop Collate to a Church, 
and before induction of the Clark, 
the Biſhop dyeth,and the Temporal- 
ties of the Biſhop are ſeized into the 

I 4 Kings 
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120 Parſons Law. Cav.iz; 
Kings hands, the King ſhall preſent 
to the Avoydance, becauſe the 
Church was nor full againſt the 
King till induction. 


on be tryed by the Certificate of the 
$3: 3+0% Biſhop, who beſt knows of the Infti- 
* os 3: be, Whether the Church be void or 
cheClark «ho not , the ſame ſhall be tryed by a 
in queſtion ; Jury at the Common Law, unleſs the 
and Iſſue be ]fJue to be tryed, be upon Tome ſpe- 
hgncd up. Cial a&t of Avoydance for then, the 
yed by Jury ſame ſhall be try ed by the Certificate 
in the County of the Biſhop , ſo as the eſpecial 
examination Cauſe of Avoydance , be Spiri- 
was, tual. x h | 
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Cay. XIV. 


of Induction; By whom the ſame is 
to be done. How far the Parſon, or 
Vicar upon their Induttlons , may 
charge the Gleab: What CAttions 
they may have for their Poſſeſi10ns 
after their Induftion : And of their 


Payment of firſt fraits. 


FF? laſt thing for the making 
of the Clark preſented, com- 
pleat incumbent of the Church, is = 
Induction; This is uſually done by 15, is; 
the Arch-Deacon, but may be done 173. H.4 9. ' 
by the Biſhop himſelf : which is no- 3*: i 6-75: 
thing elſe, bur the putting of the 
Clark in poſſeflion of the Church, 
Gleabe Lands, Tythes, Offerings, 
and other the Temporalties of the 
Church. 

It the Archdeacon will not indu&t 
the Clark after ſuch time as che y. E.N. B.47; 
Biſhop hath admitted and inſticuted ®: 


. , 6.H.8. 3. b 
him, and dire&ed his Letters ro the Kaine. , 


Archdeacon to indut him ; By the F-N.B. 36. p. 


opinionof Mr, FirFherbert, an Adti- 
on upon the Caſe will lie againſt 
the 4 


38.1. 6.15.Þ, 


28. E. 3- Qu. 
Imp. 135. 


33.H.6,24.2. 


[i 4s H.3.Dyer.1, 


Parſons Law. Cap14, 


the Archdeacon , becauſe that the 
InduRion is a Temporal-act : Bur 
others are of opinion, and ſo likewiſe 
it was adjudged, Paſc. 33. Eliz. in 
Co. B: That a Citation. thall be 
awarded out of the Spiritual Court 
againſt the Archdeacon, and he ſhall 
be puniſhed there, becauſe that the 
Archdeacon may alledge ſome ſpe- 
cial cauſe, for which, by the Eccleſj- 
aftical Law theClark he ought not co 
be induRed, which cauſe may not be 
determined elſewhere, but only in the 
Spiritual Court, 

In 38. E. 3, Qa. Imp, 135. itis 
{2id, that he 1s not Parſon #» fas 
until induction: and therefore it is 


ſaid there, thatif a Writ of Right of 
Advowſon be brought, the Plaintiff F 


ought to Count that the party was 


inducted s But by the induction of : 
him, publick Notice is given to the | 


Pariſhioners, that he is. their Parſon 
or Vicar who hath the Cure of their 
Souls : And this is alfo. manifeſt 
unto them by his Acions,.wjs, his 
entrinz into, and taking. of: rhe poſ- 
ſeſſion of the Church , Ringing of 

his Bells, ec, rk GT 
After he is induRed, hemay Dy 
rene 


21 
F 
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Cay.t4s @arfons Law: 123 
rhe Statute of 25. E, 3, cap 7. plead 
any pleain barr in a 9Quare Impedis 
brought againſt him as poſſeſſor of 
the Charch:As if a @uare Impedit be 3 5-936 
brought againſt him, he may plead 
a Releaſe in barr , becauſe he hath 
the Freehold of the Charch and of 
the Gleab in him, which ſhall not be 
loft without his Anſwer : And after 
he is inducted, he may maintain any 
Action Real, Perſonal, or mixt, for 
che Gleab, or any thing concerning 
the poſſeſſions ; as ifa Parſon maketh 
a Leaſe for life of his Gleab, he Fin.N. 8.49. 
ſhall maintain a "Writ de Conſomilt * 
Caſu during the lite of the Leſſee , Cook r. part, 
and a Writ of Entre ad Terminuns 347: 
ou preteriit after the death of the 

efſee : ſo may he have an Action 
of Waſte, for Waſte done on the >. x . 4. 
Gleab Lands : Bur a Writ of Right 19. H. 7: < 
tor Diſclaimer, A Writ of Cuſtomes 
and Services, a Writ of Ne #njuſte 
vexes, or other Writs which are 
grounded upon the meer Righe , 
he ſhall noc have, becauſe thar 
the abfolure Inherirance of the 
Gleabe, &s. is not in him - and ſo he 
may have and maintain any Action, 
Suit, or Libel which are R_—_ 

or 


124-7 Parſons Law, Car 147 
for the Tythes, or other profits of 
the Church detained or withholden 
from him in his own Name, which 
he could not have had,ſued,or main. | 
tained before he was inducted, | 

DE eY: If aParfon, or Vicar who is in- 

Dye: in 7z- duced and complear, make a Leaſe 

vernors Caſe. of his Gleab and Tythes by Deed, 

19.5: ® (astheſamemuſt ſo be) for years, 

'.” theLeaſeis good, Yertin ſuch Caſe 
the Parſon or Vicar himſelf muſt Of- 
ficiate and Serve the Cure, and not 

— the Leſſee : For that the Cure being 

Iaſi, 56. pt, 4 Spiritual Charge, and Adminiſtrati. 

136.4, tion doth not follow the Gleab or 

Tythes, but is annexed inſeparably 
to the perſon of him who is incum- 
bent of the Church. 

After that the Clark is inducted 
by the Archdeacon, ( or other who 
hath power to do the ſame, ) He 
muſt Compound for the firſt Fruits 
with the King, before that he can 
take any of the profits of the Bene- 
fice. For if he taketh any profits 
before he make Compoſition with 
the King for the firſt fruits, he ſhall 

- pay double fraits. And for the pay- 
ment of the firſt fruits, he muſt be 
bound in a penal Obligation wich 
qo Surer;es, 


 Cay.15: Parſons Law: 
Sureties,. and upon the payment 
thereof, he ſhall have of the Of- 
ficer of Receiver of the firſt fruits, 
a Bill , teſtifying the Receipt 
thereof; and the Obligation ſhall 
be delivered up to him again, 


Cay. XV. 


By what Atts the Church may become 
void, and the Incumbent removed, 
And of Avoydance by Death : and 
Entry into Religion. 


J Having ſetled the Clark pre- 
ſented, a perfet Incumbent in 
his Spiritual Benefice with Cure of 
Souls, andin the poſſeſſion of the 
Church, and having given him ſome 
power therein and thereof: Let us 
now ſee by what, and by whoſe acts 
the Church may become void, and 
the Clark preſented may be remo- 
ed , and put out of his Benefice 
again. | 
The Church may become void by 
ſeveral Means, and Laws, v:A, either 
| by the Eccleſiaftical and Spiritual 
A 


oy 
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Law z or elſe by Poficive or Sta- 
tiuite Law, And in ſome caſes the 
Church ſhall become void by the 
meer At of Law: In ſome cales by 
the A of the party incumbear,and | 
in ſome caſe by a Sentence given in # 
che Spiritual Court, grounded upon | 
the A or defect of the party. 2 
In all Caſes, the dearch of rhe In- / 
cumbent isa preſent Avoydance of | 
the Church, and therefore if the In- | 
cumbeat thereof dyeth, the Church F 
is preſently void ; and the Patron at | 
his peril ought to rake notice of the | 
Avoydance ,. and preſent another } 
Clark to the Biſhop or Ordinary to | 
beinſticuted into the Benefice within | 
{1x moneths without any Notice to | 
be given unto him of che Incum- | 
bents death ,. otherwiſe the Lapſe | 
thall encurc to the Ordinary,as betore | 
15 ſaid. 
There is a Natural death, a Death | 
ae fatios and there is a Civil death, | 
a Dearh in Law, As the Natural | 
death makerh a preſear Avoydance | 
of the Church de fas: So the Ci- | 
vil Death doth make the Church 
void 4 jure, though not de fatFo. 
\ Ifa man hadentered into Religi- 
ON, 


Car.15; Parſons Law, 

On, and been Profeſſed ( rennncieavit 
omnibus que ſeculi ſunt) and he was 
Civilly dead in Law, ſoas his Pro- 
feſfion were in ſome houſe of Reli- 
gion within the Realm, ( for of For- 
rein Profeſſtons,the Laws and Judges 
of the Realm of England did not 
take knowledge) and by ſuch Pro- 
feſſion in Religion the Church had 
become void,whereof he was Incum- 
bent before; Yer might the King 
being perſona mixta, and having both 
Juriſdictions, as well the Ecclefiaſti- 
cal as the Civil, have diſpenſed wich 
ſuch a Parſon,or Vicar, that he mighr 
have holden all the Benefices that he 
had, notwithſtanding his Profeſſion 
in Religion: and the Parron had no 
Remedy for ſuch an Avoydance,for 
thar che Church was:'nort void de 


4 fats, but de'jure only by the Pro. 


feſſion: Bur in ſuch cafe, if the Pro. 
feſſion had been certified by -the 
Ordinary , and no Licence or Diſ- 
penſation: had» been obrained from 


. the King. to hold his Benefice, then 
- | this Civil Death by the Eccleſiaſti- 


cal Law had\ been, an Avoydance of 


{ the Church; of which: the Patron 


might have taken advantage, and 
; | have 
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have preſented another Clark unto 
the Biſhop orOrdinary to be induted 
into the ſame. fo ER NG | 
By the Eccleſiaſtical and Spiricual 
Law the Church may become void 
divers wayesS : as 1, By Ceffion, 
2. Deprivation : 3. By Reſignation, 
4- By Creation. Of all which in ſeve- 
ral Chapters afcer very briefly, 


Ca Po XVI. G 
of Avoydance by Ceſfion : What Ceſ- 


frown is ,, . And where upon Ceſfion | 
the Church i void, without Notice; | 


Fhere not. 


of-Lateran , holden under Pope 


Innocent the third, A. 1215. it iSor- Þ 


dained, 9wod quicang; reciperit ali- 


quod Beneficinm cum Cura animarums, 2 
{6 pris tale Beneficium obtincbit , fit | 
eo jure ipſo privatus 5 Et ſo forte il- || 


lad retinere contenderit , alio fit ſpolt- 
atus: 1s quog; ad quens ſpectat pris- 
71s Donatio; illud poſt receptionem al- 
rerius conferat cut merits viderit con- 
ferendam., 


Parſons Law, Cav. 16, 


AV RCs 


Y a Canon made inthe Council | 


Car.t6. Parſons Law. 129 
ferendum, This Decree or Canon 

is general. And if a Parſon, or Vi- 

car that had one Benefice with Cure 

of Souls, had-taken another Benefice 

without Licence or Diſpenſation,the 

ſame had beenan Avoydance of the , .. 

firſt Benefice, called Ceſſion of the 2. Ot = 
firſt Benefice by the ſaid Canon, << | 
without any Sentence Declaratory to FO 
have made the Church void. - 

In 31, Eliz. in the Kings Bench, Paſc. 3:.Eliz. 
the Caſe between YUnderbill and Sa- mo _ 
vaze was this 3 Savaze was preſented yes caſe. Leon; 
to a-Benefice ; and afterwards he *: NP: 316. 
was preſented to another , and then 
parchaſed a Diſpenſation, and was 
Qualified, and afterwards he accepted 
ot the Archdeaconry of Gloceſter ; In 
this Caſe two points were reſolved, 

1, That by acceptance of a ſecond 
Benefice, the firſt Benefice was void 
by Ceflion , without auy Sentence 
Declaratory by the Sratute of 21. H., 


'F $8, cap, 13. 2, Thar if one hath a 
# | Benefice with Cure of Souls, and 
| heaccepts of an Archdeaconry, thar 


the ſame was not a Benefice with 
Cure of Souls within the ſaid Sta- 
rite, as to make his firſt Benefice 


yod, | 
K And 


1;0 
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And: although by Ceflion the 
Church, was ſaid to be void, yer by 
ſuch Ceſlion it was not fo abſolutely 
void de -fao, that the Lapſe ſhould 
have encurred againſt the Patron if 
he had not preſented another Clark 
unto the Churchwithin fix moneths, 
unleſs notice had been given to the 
Patron by the Ordinary of the ſaid 
Ceſſiov, So it the Incumbent of 
a Parſonage or Vicarige with Cure, 


. had been made Dean of a Cathedral 


Church, his firſt Parſonage or Vica- 
rige had been yoid by Ceflion by the 
Eccleſiaſtical Law, and by the ſaid 
Canon, becauſe that the Dignity and 
the Benefice were not compatible z 
And.the Statute of 2 1. H.8. cap.13, 
is but an afhrmation of the Ecclefi- 
aſtics| Law, and of the ſaid Canon 
as to this point : But the King might 
have diſpenſed with the ſaid Canon, 
and might have enabled any Parſon 
or Vicar to have holdeu two Bene- 
fices with Cure of Souls, notwith- 
fanding the ſaid Canon made in the 
Court of Rome: For notwithſtanding 
that divers Eccleſiaſtical Laws and 
Canons were firſt made in the Court 
EIN Guy doing 
| uſe 


Cav.16. Parſons Law. 


nſed atid confirmed within this 


Realm, they by acceptance and uſage 
became theEccleſiaſticalLaws of this 
Realm: and therefore although the 
ſaid Canon which maketh the raking 
ofa ſecondBenefice to be aCefſion of 
the firſt, was made and deviſed inthe 
Court of Rome, and notwithſtandin 
that, they yet might have diſpence 
with the ſaid Canon, ( and ſo did) 
in many Caſes: Yet it is adjudged 
9. E.4-44 in the Caſe of the Prior of 
Oxgate, that by force of that Canon, 
and ſo by the Ecclefiaſtical Laws of 
the Realm, by the raking ofa ſecond 
Benefice, the firſt Benefice became 
void by Ceflion. 

If any one preſenteth himſelf to a 


11 


Church, who hath a former Benefice y;a, :,, 1. 8. 
with Cure , this is a Ceſfion by the 17. acc. 


Ecclefiaſtical Laws of the Realm:But 
che Courts and Judges of the Com- 
mon Law are not to take notice of 
ſuch Ceſſion, untill the ſame be cer- 
tified unto them from the Eccleſia- 
ſtical Court by the Ordinary. 


K 2 Car, 


Parſons Law. GCap.17, 


Cop, XVI 


Of CAwvoydaxce by Deprivation, What {| 
are Canſes of - Deprivation in the } 
Spiritual Court approved by tbe | 
Common Law. Where upon ſuch 
Awvoydance Notice wnſt be given 
to the Patron by the Ordinary:Where 
a0t. 


. He ſecond means of Avoyd- 
ance of the Church, or Bene- 
fice with Cure, is Deprivation, which 
although it be the Act of Law in the 
Spiritual Court : yet-itis grounded 
upon ſome a& or deftedt of the par- 
ty deprived , and is the Diſcharge 
of the Incumbent of the Officiating 
of his Cure or Benefice by a Sen- 
tence Declaratory in the Spiritual - 
and Eccleſiaſtical Court upona ſuf- 
ficient Cauſe proved in the - ſam 
Court againſt him, , OR 
Cauſes of Deprivation in the Spi- 
ritual Court (all which are allowed 
of by the Common Law ) are, Cox- 
ſcientia Criminis, Debilitas Corporsss 
Defeftus Scieatie z HMalitla Plebis 
Grave 
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Grave Scandalum; Irregularitas per- 
ſone : Hereſie, Schiſm , and many 
others, 


In 5. R. 2. A Cardinal was Col- 75. R. 2. cir, 
lated by the Biſhop of Durham unto Tryal $4. 


a Benefice with Cure , the Biſhop 
dyed, and the Temporalties of his 
Biſhoprick beingin the Kings hand, 
the King brought a 2uare Impedit, 
and ſhewed that the ſaid Cardinal 
was Miſcreant, and deprived for 
Miſcreancy in the Court of Ree : 
In that caſe it was adjudged, that it 
was a good cauſe of Deprivation of 
him; And there Belknap one of the 
Judges, ſwore the Law to be, That 
ifa man for adhering unto the Kings 
Enemies, ſhall forfeit his Lands for 
ſuch his adherence, and the King 
ſhall have the Eſcheate of them, be- 
cauſe he is our of the Faith of his 
Leige Lord, the Kings 4 fortzori, 
hethall forfeit his Living, who is out 
of the Faith of God: And it was in 
that caſe further agreed, Thar al- 
though the ſaid Cardinal was de - 
prived 1a the Court of Rome ; yet 
whether he was Miſcreant, or not 
Miſcreant, ſhould be tryed here in 


England where the Church was , 


K 3 by 


134 Parſons Law. Cav1p, 
by the Biſhop of the Dioceſs 
there, | 

Ifthe Clerk preſented be Perju- 

38.E.3-2.%3- red, and be thereof convicted or 
attainted in the Spiritual Court upon 
proceedings of their Lay there, or 
by his own confeſſion, the ſame is 
a good cauſe there for to deprive 
him of his Benefices But the Patron 

7.5. H 7.14. of this Deprivation muſt have No- 

m=w_ tice given by the Qrdinary - and ſo 
itis if the Clark preſented, be Irre- 
ligious, Illitterate, Baſtard, Villein, 
or a meer Lay-man, who hath not 
taken Orders from the Biſhop, 

If a Parſon of a Church be con- 
victedat the Common Law of Man- 
laughter, and prayeth his Clergy, 
and hath it granted unto him: yet 
the ſame is a good and ſufficient 
cauſe forthem in the Spiritual Conc 
for to deprive him of his Benefice , 
as it was adjudged, Tr. 15, Eliz, in 
the Kings Bench in Searles caſe, 

: It the Patron preſenteth to the 
byc2: Et» Biſhop aLay-man under theage of 
Blowers Caſe, 23: years, who is admitted, Inſtitu- 

ted and Incucted into the Church : 
and after he is ſued in the Spiricual 
Court by a ſtranger to be deprived 

for 


Cae.i7; Parſons Laws: 
for his ſaid Incapacity , and afcer- 
wards a Puare Impedit is brought 
againſt the Ordinary, and the lncam- 
bear,and Judgement thercin is given 
againſt the Incumbent for his de- 
fault at the Grand Diſtreſs, .as it 
may be , and afterwards the firſt 
Incumbent by ſentence pronannced 
in the Spiritual Court at the ftran- 
gers ſuic there is deprived z This 
Deprivation of him is good, al- 
though that he was before removed 
out of bis Benefice upon the Judge- 

ment given againſt himin the 9nuare 
 Impeait ; But ifthe Incumbent doth 
afterwards bring a Writ of Diſceic 
upen the Judgement given in the. 
Luare Impeadit by default, for that 
he was not ſummoned, He ſhall have 
Judgement thereupon, and the De- 
privation in the Spiritual Court ſhall 
be no Impediment unto him , for 
that in the 9nare Impedit the In- 
cambency was not in queſtion; and 
he (hall be reftored to what he 
loſt, 

It the Patron preſenteth a meer 
Lay-man, the ſameis a good cauſe 
of Deprivation of him , if he 
be Inſtituted and TaduRted ; Bur af- 

| _ K4 xer 
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ter ſuch Inſtitution and Indution,he 

is Incumbent de fads, and he ought 

to be deprived by a Sentence in rhe 

33.EL Dyer. Soiricual Court z and of ſach Depri- 

2.92. ACC, 5 . : 

| vation , the Ordinary muft give 
Notice to the Patron : Bur if the 
Patron doth preſent a meer Lay- 
man, and the Ordinary doth refuſe 
to admit him, there the Ordinary 
needs not to give Notice to the 
Patron of it, for that it is notorious 
that he 1s incapable. 

In ancient times, if a man had 
is). 2. v6 been a Dilapidator of his Church, 
20.H. 6.46. he might have been deprived for the 
+. B. 4.3. by ame cauſe z as if a Biſhop, a Pre- 
Thirwit. bendary, or a Parſon had committed 
Co. 11.pt-72+ Waſte in the deſtroying and cutting 

down of all the Timber Trees, or 

Woods, that were ſtanding or grow- 

Cook re.part, Ing upon the Lands, or had pulled 
- 40. in Lyfords down the houſes belonging unto, 
Cale,” or parcel of his Biſhoprick, Pcebend, 
or Par{onage , he might have been {| 

depoſed, and deprived of his Spiri- } 

Mic, 12. Tac. Cual Living in ſuch Caſes; and ſo 
mr _y it was adjudged, Mic, 12, Jacob. in 
1p ©52" the Kings Bench in the Biſhop of 
Saluburies Caſe. And ſoit was, if 

9E. 4. 34.2; 4 Parſon, Vicar, or other cenag=" 
| Ca 
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cal perſon ſeized in rhe Right of the 

Church, had aliened the Lands of, ,. .. 
the Church , he might have been by 4/co-e. 
deprived for the ſame cauſe: But I 

conceive, that the ſame doth not 

hold co be Law at this day : But 

Dnere of it, 

In the time of Queen Mary, for a , yy, ny... 
Prieſt to haye been married, had 1;;. 
been a good cauſe forto have De- 
prived him of his Benefice in the 
Spiritual Court, and many Preſfi- 
dents there are thereof z but the 
ſame 1s not ſo now, 

Ap Incumbent was admitted, In- ©, Pe 
ſiruted and Induced into a Benefice 102. winfors 
with Cure of Souls, in the time of Cat. 

King Edward the \fixth z and at- 


rerwards, in the time of Queen, / 
Mary he was deprived, becauſe SIVA PAY 
was a married man, and a favourergm.. « ,F #6, 
of the Religion in the time of King ,,,, # Yn 
Edward the fixih, and the Church bs 
being void by this ſaid Deprivation, 
another man was Inſtituted and 
Inducted into the ſame Church : 
and afterwards in the time of Queen 
Eli«beth the laſt Clark preſented 
was deprived, and the firſt Sentence 
of Deprivation in the time of Queen 

| Mat) 


Parſons Law. Cap 17. 
. Mary adjudged and declared to bz: 


void, and the firſt Incumbent re- 


ſtored to the Benefice. 


It was 


adjudged in that caſe, that the Ne. 


privation of the firſt Incumbeat in } 
the Spiritual Court was good, and | 
ſtood good , untill that afterwards | 
the ſame was declared to be void, | 
and untill then the ſecond Clark | 
preſented was Lawfull Incumbent : | 
But when the ſentence of Repeal | 
came, and made void the firſt De- | 
privation, then was the firſt Incum- | 
bent in the Church again of his firſt f 
Preſentation, Inſtitution and Indu+ } 
ion, and needed not any new Inſti- | 
_ rution and Induction ro the Church, | 

In 39. H, 6. 19.in a ware 1mpe- Z 
adit the Plaintiff counted that the | 
Church was void by the Deprivati- # 
onof I.S, who was incumbent of | 
the ſame ; The Defendant ſhewed, | 
that he had ſued forth a Repeal of | 
* the ſaid Sentence of Deprivation; | 


but becauſe he did notplead the cer- 


cainty of the ſame, how and in what | 


manner itwas,, the plea of the De- 
fendant was difſallowed by the 
Court - Out of which caſe it is 


clearly to be gathered, the Depriva- 


t10n 


; 


Cap.1f. Parſons Law. 


tion ſtood, and 1,S. was not In- 
cumbeat of the Chuxch, 

There aremany other Cauſes of 
Deprivation of the Incumbent, which 
at this day are allowed and ap- 
proved of by the Common Laws of 
the Realm , as good Cauſes of De- 
privation in the Spiritual Court , 
viz. Diſobedience co the Ordina- 
ry, Incontinency, Drunkennels,e*c, 
Or ifaParſon, or a Vicar had re- 
mained Excommunicated by the 
ſpace of forty dayes , and had nor 
been received into the Church, the 
ſame had been a ſufficient cauſe in 
the SpiritualCourt to have deprived 
, | him of his Benefice which he then 
- Z beld. Bur inſuch and the like caſes, 

| the Church was not void de fado, 
without a ſentence given in the Ec- 
cleſiaſtical Court : And ar this day 
the King may pardon the Offence ; 


and then he ſhall not be deprived or 


ouſted of his Benefice by ſuch ſen- 
rence, 

Bur it is to be noted, That in all 
caſes of Deprivation inthe Spiritual 
Court, there muſt be a ſentence in 
force againſt the party ; For if ſen- 
tence ſhould be given in the Spiritual 

Court 
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Court againſt the Incumbent for 
any of the cauſes aforeſaid, and he 


make his appeal ro a Superiour 


Court,depending the appeal, the firſt | 
ſentence 1s in ſuſpence , and the | 
Church ſhall not be void, until the | 
ſentence upon the appeal be appro« | 
ved;and confirmed ; and if che firſt | 
ſentence be diſaffirmed and Repeal- | 
ed, then is the party ſtill Incumbent # 
by force of his firſt Preſentation, | 
Inſtication and Indaction of him to | 


the Church, 


Thus much of Avoydance of | 
the Church by Deprivation of the } 
Incumbent, by ſentence Ecclefia- F 
Kical, approved and allowed for ſut- | 
ficient cauſes of Deprivation at the | 
Common Law, : 


Care.1s., 


Parſons Law, 


Cae, XVIII, 


" Of Awoydances by Att of Parliament 
' cAndwhereupon ſuch Avoydances 
by Parliamens Notice is requiſite * 
where not: And what manner of 
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Notice is ſufficient : what not, 


Here is an Avoydance of the 
Church alſo by Statute Law, 


| in which caſes there needeth not any 
| ſentenceto be given of Deprivati- 


| onof 
| Court 


the Incumbent in the Spiritual 


The Statute of 21.H. 8. Cap. IJ, 


| is, that if any Parſon having a Bene- 
| ficewith Cure of Souls, of the year- 
 lyvalueof 8,1.doth accept and rake 
another Benefice wich Cure of Souls, 


| and be infticuted and inductedinto 


} the ſame,immeditely after poſſeſſion 
* hadthereof ; thefirſt Benefice ſhall 
be adjudged in Law to be void, and 
' the Patron ſhall prefent in ſuch man- 
{ nerand form, as though the incum- 
| bent thereot had dyed. 


By 
| had ta 


this Statute, if the incumbent 
ken a ſecond Benefice with- 
out 
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V.g. El.Dyer. 
255. 
7. El:z. Dyer, 
233. 
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377» 
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out Diſpenſation, the firſt Benefice 
had been void without any Declara- 
tory ſentence of Deprivation made 
of the incumbent in the Spiricual | 
Court; and of fach Avoydance the |* 
Patron is to take notice at his | 
peril. | : 

Paſc, 26, Eliz., in the Common | 
Pleas., if a man be preſented to a | 
Benefice with Cure of Souls of the | 
value of 8.1. per an, and afterwards | 
he is preſented unto another Benefice | 
of the value of 20, 1, per. a». and | 
then is deprived for Plurality : it 7 
was adjudged in this caſe, thar the } 
Ordinary muſt give notice to the | 
Patron for till Deprivation it is no | 
Ceflion, 9nere, But if a man hath | 
a Benefice with Cure of Souls of | 
the clear yearly value of 8.1. and F 
cakerh another Benefice without | 
Diſpenſation, and doth not read the | 
Articles of Religion appointed by | 
the Church, and the Ad of Parlia- 
ment, and afterwards dyeth, The | 
admiſhon and inſtitution of him into F 
the ſecond Benefice,was meerly void, | 
and the firſt Benefice was void by | 
his death, and not by the Statute of | 
21. H. 8 Þ 

The 


% » 


is | King Fames, a Queftion was in the 


.| Car.18: Parſons Law; 143 

| The words of the Statute of 

| 21. H.8, cap. 13. are [| Shall rake 

| another Benefice with Cure of Souls 

| of the yearly value of 8.1. 

” Intheeighth yearof che Reign of 

Court of Common Pleas, what va- qo = 1 
” lue theParliament of 21.H.8.intend- King and the 


 edy Whether the very value of the rar 


ie | Benefice, or the taxed value, wis. as Hauleighs 


the ſame was valued at in the Book <<. 


oe | of firſt fruits : The caſe was this , 


| The Kin g brought a Quare Impedit 


it} againſt che Biſhop of Brzffol, and 


+ Hanleigh incumbent, for diſturbing of 
| him to preſent to the Church of 
| Smyre in the County of Doyſer,which 
{ came unto him by Lapſe, And ſer 
forth the Statute of 21, H.,8, and 
| ſhewed, that Healcigh the incumbent 
| the Defendant was Parſon of Swyre, 
and that Swyre was a Benefice with 
{ Cure of Souls, of the yalue of 8.1: 
| wiz.of the value of 30,1. per an. and 
| further ſec forth, that the Defendant 
E Hanleigh, had taken another Bene- 
| fice with Cure, wv/s. of Milbury Buck, 
{ inthe ſaid County of Dorſet, by rea- 
ſon whereof, the firſt Benefice was 


| | void, and Continued void for two | 


Years, 


144 Parſons Law, Cap. 18, 
Jes and ſo the King ought to pre- 
ienfe,.and the Defendant did diſturb 
him. The Biſhop pleaded, that he 

I claimed nothing but the admiſſion 
bj and - inftitation as Ordinary : Has- 
bi  leigh the incumbent pleaded a ſpecial 
Plea, viz. By Proteſtation, that the 

FH Church of Swyre at the time of the 

il making of the. Statute of 21. H.8. 

tf if | was bur of the value of 9.1. 14 S. & | 

_- en*ultra: and pleaded the Statute of F 

Ft 26, H. 8. by which, the Lord Chan- | 

{4:0 cellor had Commiſhon toenquire of | 

' the value of all Benefices, and to' | 

certifie the fame into the Exchequer; } 
and that a Commiſſion was awarded 
unto divers Knights and Gentlemen 

in the County, who upon Inquiſiti- F 

Li on found and returned , the Church | 

| of Swyre to be of thevalue of 7.1. | 

| 1 14-5.4.d.which was certified by them 
into the Exchequer , and that he 
was inftitured andindned into the 

Church of Swyre ; and becauſe the | 

ſame was but 'of ſmall yalne, the | 

['Þ Archbiſhop of Canterbury afterwards 

-* Bi ; quantum in ſe-eſt., did grant unto 

him Diſpenſation, ro take another 

Benefice, which Diſpenſation was | 

conficmed by. the Kings Letters Pa- 

. cents 5 
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rents; and that afterwards he was 
preſenced unto, admitced, inſtituted, 
and inducted into the ſaid Church of 
Milbury Buck. being a Benefice with 
Cure, of the value of 8, /. per, ay. 
and upon the plea of the ſaid Defen- 
dant Hanleigh, Henry Hobart Kr. the 
Kings Attorney General did demur 
in Law. This Caſe was argued by 
all the Serjeants at the Bar: and Tr. 
Paſc. 8. Facobi by the Juſtices, vi. 
Foſter, Warbarton,Walmeſley,and Cook 
Chief Juſtices and the Court was 
divided in their opinions ; for Foſter, 


. and Walmeſley, Juſtices, held 3 Thar 


the value ſhould be taken according 
tothe taxed value, and as the ſame 
was in the Book of firſt- fruits : But 
Warbarton, and Cook, Chief Juſtice, 
were of opinion; That the value in 
the Act of 21. H.8. ſhould be taken 
the very valne of the Benefice, and 
the Caſe was adjourned for variance 
In opinion and difficulty into the Ex- 
chequer Chamber : And as I have 
heard, the Caſe was afterwards com- 
pounded by order from the Kings 
Majeſty: And in the proof and 


| maintenance of the opinions of F/ar- 


bartonand Cook, ſome. Prefidents were 
L ſhewed 


Norma aogoogm— 
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ſhewed in the Court of Common- 


. Pleas : One in 40.E/;z, in the Courr 


40> Eliz in 
Co.B. B:ſh 
and $zi:ths 
Caſe. 

LV. 24 E 3:35. 
by $194 ac. 
3.E.z, Reco- 
very m valuc 
x. by B:rrey. 
s.Eliz. 
Dyer 237e 
V. Baud and 
Tiihets caſe, 
Tr. 43. Eliz. 
ret 564. B.R, 
Now report- 
<d in Cro, 
Pait 3. p.859, 


of Common Pleas between Bafh and 
Smith; where iſſue being taken up- 
on the value of the Benefice, the Ju- 
ry found the value to be according to 
the very value, and not according to 
the taxed value, as the ſame is in the 
Book of firſt- fruits : One other pre- 
ſident was 41. EF, between Bend 
and Trike fo: + . 23 Tonage of Mar- 


flon : Where cAnder[;u Chief Ju- 


ſtice at the Aſſiſes, directed the Jury 
(the iſſae being upon the value of the 
Benefice, to find according to the ve- 
ry value, and not according to the 
caxed value") and ſo the queſtion 
reſted, and was not ftirred again un- 
tl Paſc. 10. Car. R. at what time it 
was moved again in the. Court of 
Common- Pleas; and was there ar- 
gued by Brampfton and Darcy Ser- 
jeants, and the Court then ſeemed to 
incline againſt the opinions before 
delivered by Warbarton and Cook in 
Hauleighs Caſe ; but the Caſe was 
ot then reſolved or adjudged, bur it 
remaineth a Queſtion underermined. 
Hutry the Law, 

The Statute of 13, E1;F, cap. 12, 
4 ordain- 


Cae.18, Parſons Law. 
ordaineth , That he that doth not 
ſubſcribe unto the Articles, nor read 
the Articles of Religion, ſhall be de- 
prived ipſo fatto; and all his Eccleſt. 
aſtical promotion fhall be void, as if 
he were naturally dead : Upon fuch 
an avoidance, there needeth not any 
ſentence declaratory of Deprivation 
of the incambenrt, for there the 
Church - is preſently wil ; And 
where Avoid.. :7+ : by tÞ if Par- 
liament, there needeth nor to be any 
ſentence of Deprivation : Forit ſuch 
4 Parſon or Viccar ſhall in the Spiri- 
troal Court libel againſt his Pa- 37 Eliz. 
$: 9:14 and 
riſhoners for Tythes ; They may 5,1; Care. 
there plead againſt him the not read- adjudge, as. 
ing of the Articles, without making 
mention at all, chat he was deprived 
there for the ſame cauſe, | 
If one under the age of twenty Tr. 8. Liz. 
three years, be preſented unto a Be- Fo * 
nefice with Cure; It was adjudged, Hereford and 
that in ſuch caſe, That no Lapſe ſhall 945 Caſe. 
incur - upon any Deprivation, pſo 
fao, without notice z becauſe thar 
the Act of 13. Eliz. cap. 12. ſpeaks 
nothing of Preſentation , ſo as the 
Preſentation remaining in force; the 
Patron ought to have notice thereof. 
L 2 Tr, 
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Tr. 18, Eliz.in Co. B. the Biſhop of 
Hereford and Okeleys caſe, 

| But if an incumbent be Deprived 
- > pi for not reading of the Articles, the 
M Ordinary muſt give notice thereof 
Tr 41-Eliz, unto the Patron, and the notice muſt 
B. R. Pike & be certain and particular, that the 
Cro. 2. par: Party hath not read the Articles, and 
679... general notice, viF. That he is in- 
capable of the Benefice,is not ſaffici- 
ent - Neither is iatimation thereof 
given at the Church door, or in the 
2. El, Dyer, Palpit ſufficient ; bur notice thereof 
36g. muſt be given to the Patron, and it 
muſt be given by the Ordinary : For } 

if the Patron himſelf, will of himſelf 
take knowledge of the Clarks not 
reading of the Articles, and ſuffer 
two years to paſs; yet Lapſe ſhall 
not run upon the Patron, unleſs he 
hath had ſpecial notice thereof from 
the Ordinary, and the Patron hath 
ſurceaſed to preſent anorher Clark 
co the Church : But if the Clark be 
retuſed by the Ordinary for inability, 
illiterature, or for any of the cauſes 
before mentioned, whereof notice 
ought to be given the Patron, If 
the Patron doth dwell in a far and 
remote County,ſo ashe cannot _ 
| y 
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ly be found out by the Ordinary ; 
in ſach caſe, if the Ordinary make 
the inability of the Clark, or other 
cauſe of his refuſal of him, known by 
intimation fixed upon the Church 
door ; it {eemeth, that 1n that caſe it 
is ſufficient, 

By the Law , The preſentation 
unto every Church or Benefice after 
the ſame is once void, ought to be 
Libera, pura, vera, fi Pecunia inter= 
venerit, non eff Preſentatio, aut Doxua- 
tio, ſed wvenditie. It therefore, there 
ſhall be any covenant, contra, pro- 
miſe, or agreement, made with the 
Patron or any other; That the Pa- 
cron for any ſum of money, gift, re- 
ward, benefit, or other conſideration 
or thing whatſoever valuable, ſhall 
preſent 7. $. to the Church or Bene- 


 fice being void ; although the ſame 


be made without the conſent or 
knowledge of 7, S, and afterwards 
upon ſuch contract , covenant, or 
conſideration, the Patron doth pre- 
ſent 1, $. to the Church or Benefice, 
and he be admitted, infticuted, and 
inducted into the ſame, by the Sta- 
tate of 31. EF. cap, 6, The preſen- 
ration, admiſſion, and inſtitution of 

% 3 him, 
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Parſons Law. Cav.18, 


him, are abſolutely void, ipſo fatto, 
which were before but voidable by 
Deprivation: and the King ſhall have 
che Turn, and preſent. For the ber. 
ter proof of this; and to ſhew the | 
ſeveral differences which are taken | 
upon this Statute. and the expofition | 
of the ſame : I ſhall remember uato | 
you ſome ſpecial caſes and preſidents, | 
adjudged in our late Books of Re- | 
ports, and Records, and fo put an | 
Ead unto this Chapter, J 

Parkinſon Patron of the Charch of | 
D. the Church being void, did con- | 
cract with a ſtranger 3 That for 10.0. ,. 
per an, tobe paid unto Parkinſon the |: 
Patron, during the life of one K:t- Þ 
chyn, to preſent the ſaid Kitchyn to the 
Church which was then void, which 
was done accordingly, And in that 
caſe it was adjudged by all che Barons 
in the Court of Exchequer; That 
although that Kirchyn knew not of 
rhe (aid contract, nor was any wayes 
agreeing or conſenting to the ſame z 
that yer he wasa Symoniſt, and came 
in by Symonie: For it was ſaid by 
chem, That the Statute of 31. liz. 
ſhall be expounded largely againſt 
»ymonie and Symoniſts ; and the ve- 
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Cay.i8, @Parſors Law. 


ry preſentation, admiſſion, inſtituti- 


on, and induQtion of X/tchys in that 
caſe was adjudged yoid. 

If a man purchaſeth the next pre- 
ſentation, or avoidance to a Church, 
and doth not mention in certain, 
what perſon he intenderh to preſent 
when the Church ſhall become void, 
he may preſent any perſon whatfo- 
ever whois capable of the Benefice 
Bur if a man purchaſeth the next 
avoidance or preſentation ; or rhe 
next avoidance or preſentation be 
granted unto him to preſent I, S, by 
name, be it the ſon, kinſman of the 
Patron, or of a ſtranger : Ir was ad- 
judged Paſc. 14, Fac, in Co, B. Rot. 
1026, in Puliſton and Benediit Win- 


| ſcombscaſe, That the ſame is Symo- 


nie , and the Clark preſented comes 
in by Symonie, and the Pacron ſhall 
loſe his Tarn, and-che King ſhall pre- 
ſent. 

If the Brother giveth money to 
the Patron, to preſent his younger 
Brother, being then a Student in the 
Univerſaty, the Church being chen 
void; it was adjudged Paſc.39. Eliz. 
in Buſhes caſe, That if the Patron 
doth preſent him accordingly, that 

L 4 he 
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Parſons Law. Car.18. 
he comes in by Symonie, and the 
preſentation of him was utterly 
void ; and ſo it is, ia caſe that if the 
TeſtatorcontraR by Symoniacal con- 
tract, that his Executors ſhall preſent 
jucha man by name to the Church , 
the Church being chen void:and the 
Teſtator dyeth, and his Executors 
do preſent the ſame perſon accor- 
dingly: thisalſo was adjudged to be 
Symonie,Mic.3. Jac.in the Common 
Pleas , in Freeman and Ergliſhes 
Caſe: alchough the party preſented 
was not privy to the contract, | 

And foodious a thing is Symo- 
nie in the eye of the Law, Thar if 
(the Charch being void ) a man 
ſecketh tor money to be preſented 
unto the ſame, ( although that af- 
terwards the Patron doth preſent the 
{ame man grats) it was the opini- 
on of Tanfield Lord Chief Baron in 
his Argument of Calvert and Kitchyns 
caſe in the Exchequer ; That for this 
Symoniacal attempr only, he is diſa- 
bled to rake the ſame Benefice, al- 
rhough in truth he giveth nothing 
unto the Patron for the ſame. And 
every incumbent who cometh in by 
reaſon of ſuch corrupt agreement 
. of 


Cap.is. Parſons Law. 
or contra, or conſideration, is ſo 
| diſabled for ever afterto be preſeated 
tothe ſame Church : That the King 
| himſelf co whom the Law giveth the 
preſentment, in ſnch caſe cannot 
preſent the ſame man again to the 
ſame Church : as it was holden by 
the Juſtices, in the caſe betwixt the 2 
King and the Biſhop of Norwich : 
which caſe ſee in Hobarts Reports go. 
For that the Statute being made for 
the ſuppreſſion of Symonie, Symo- 
niſts, and corrupt agreements, doth 
ſo bind theKing in thoſe caſes,thathe 
cannot enable him, who is diſabled 
by the ſaid Scature, And the party 
being diſabled by Act of Parliament, 
and the ſame being an abſolute Law, 
cangot be diſpenſed withall by any 
Grant of the King with a Noz 0b- 
ffante , as a Law may be where a y 
thing is prohibited ſub 04s only, ;i 
upon a penalty given to the King - | 
and if the King by a ſpecial Pardon 
doth pardon the Symonie, yer that 
doth not make the perſon capable of 
the Benefice, who was diſabled by 
the Statute, nor can he plead the 
ſaid Pardon againſt the ſaid Statute of 
31.Eliz. as it was Reſolved, Mic. 10. 


Jac. 


'E8 
LY. 5 
b : 


Jac, in the Court of Common Pleas 
in Samford and Dr, Hutchinſons 
caſe, DE 
If a man grants a Preſentation 
to B, and B, makes an Obligation to 
Y. Mie.g.Car.. the Grantor to pay him 20, |. when 
in B.R. 2or- the Church ſhall become void : Ic 
a, ſaid by Reeve Juſtice of the 
4 voy Common Pleas, Hil. 17. Car. to 
241,257,263. which the whole Court agreed, thar 
this was an Obligation-made upon a 
Symoniacal Contra, and ſo was ad- 
judged in one Coals caſe ; and it was 
ſaid , that in that caſe the Obligor 


could not avoid the Bond, but upon a | 


ſpecial averment, that it was entered 
into upon ſuch aSymoniacal contra: 
But if one preſent I.S. to the Church 


which is void, and upon the Prefen- | 


tition of him, he rtaketh an Obliga« 
tion of him to reſign upon requeſt, 
that the Obligee may preſent his 
Son when he is of full age, to the 
Church, and capable of the Bene- 
fice- it was Reſolved in this caſe, 
Mic. 8, Jac. in B,R, in Fohns and 
Lawrences Caſe, which caſe Y, Cro. 
2, part, 248. that the ſame was a 
good Oligation , and was not made 
upon a Symoniacal contra, : 

[ 


Parſms Law. Cay.18, | 


Cay, @arſons Law: 
' If the Church be void by Symo- 
nie by the Statute of 31. Eliz, the 
Ordinary is not bounden to give 
Notice of the Avoydance within 
fix moneths after the preſentment 
made,as it was adjudged, Mic, 8. Jac, 
in the Common Pleas in Goodwyns 
caſe : For that for the moſt part, the 
contracts by Symonie are made ſo 
ſecret,that che Ordinary cannot have 
Notice of them, and the Church is 
void by the AR of Parliament, and 
therefore no noticgis requiſite. Bur 
if aClark preſented be deprived in 
che Spiritual Court, there of - ſuch 
Deprivation Notice ought to be 
given by the expreſs words of the 
Statute: and ſo it was holden in 
Baker and Brents caſe:which Caſe ſee 
in Cro, 3. pars £79, 
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Parſons Law. CapP19: 


Cae., XIX. 


af Avoydance by Reſignation : What 
Refignation is , and to whom 10 be 
made, And when, and where all 
Charges of the Incumbent ſhall be 
avoided upon Reſignation 5 and 
where not. 


He third means, How the 
| Church; mgy become void, is 
by Reſignation, which is the A of 
the patty. Reſignation is the vo- 
luntary yielding up of the Incum- 
bent of his Benefice to make the 
Church void of his incumbency: If ir 
be of a Benefice with Cure of Souls, 
the Reſignation muſt be made to 
the Biſhop, who is the immediate 
Ordinary, by whoſe admittance and 
inſtitution he came firſt into the 
Church: and cannot be made unto 
the King as Supream Ordinary in all 
the Dioceſles of Exzland; and the 
reaſon thereof is, becauſe that upon 

r- 7. Qu. the Reſignation the Ordinary is to 

give notice to the Patron of the 

Avoydance, to the intent that the 

| Patron 


Ls Þ 


Car.19; 
Patron may preſent another to the 
Church; which the Biſhop may do, 
but the King is not bounden to 
do. 


If two Parſons do agree to pre- Y. .H.6.r, 


- muteor change their Benefices, rhis 
can be done or perfected by any of 
their own Ads ; bur there muſt be 
a Reſignation of their Benefices firſt 
made unto the Ordinary : and they 
muſt be inducted and ſetled therein 
by him : But if any Reſignation be 
made of any other Dignity or Pro- 
motion Spiritual in the Church,and 
not of a Benefice with Cure of Souls, 
there to extinguiſh the Dignity, or 
Spiritual Promotion , the Reſigna- 
tion thereof made unto the King as 
Supream Patron or Ordinary is ſuf- 
fictent, ſo as it be made by fit and 
apt words. 

Goodman Prebendary of the Pre- 
bend of Cory in the CathedralChurch 
of Wells, by Deed enrolled did 
grant, render,and confirm unto King 
Edward the ſixth, Totam Prebendans 
ſuam de Cory, & omnia Mantria, 
poſſeſſiones, jura & hereditamenta Que-= 
canque tam Spiritualia quam Tempo- 
ralia, & plenam & liberam diſpoſitie- 
nem 


158 | 


men are not capable, as is reported 


Parſons Liw, Car.1g, 
nem authoritatem > poteſtatem dit: 
Prebend, perminentem, ſpeitantem five 
incumbentem, Habend. eidem Domi- 
no Regt & ſucceſſoribus ſuis ad eorum 
proprium uſum ad omnem juris effe- 
Fum qui ex inde ſequi poterit ant 
poteſt diffe Prebende ; & omnia jura 
w1ihi ratione ejuſdem : qualitercunque 
acquifita (ut deces ) (ubjicio, & ſub- 
mite: It was agreed by all the Judges 
in this caſe : 1. Thatthe Reſignation 
of the Dignity made unto the King 
as Supream Ordinary, was good to 
extinguiſh the Dignity, although che | 
ſame was not made to the immedi- | 


ate Ordinary. 2, That thoſe words 


were effecual and ſufficient in Law 
to make a Reſignation of the Pre- 
bend, 3. Thatby that deed, and by 
thoſe words Canoniam five Canonica- 
z7wm , his ſpiritual funRion was ſur- 
rendred upcothe King : For-by the 
Law, Reges ſacrs oleo unit ſpiritual 
Fnriſdiftions , ſunt Capaces : And 
again, Rex eft perſona m1xta cum ſa- 
cerdote ; and by the Canon and 
Common Law, Kings are capable 
of Tythes, Proxies, and other Spi- 
ritual things , of which other Lay- 


by 


Car.ig: Parſons Law, 
by S*. Feb» Davis in his Caſe of 
Proxies in his Iriſh Reports. 

The words of ſubſtance in the 
Inſtrument of Reſignation made un- 
ro the Ordinary , muſt be eicher re- 
aunciare , cedere, or remittere, in the 
caſe of a common perſon : For the 
word | Reſignare } is. no fitor pro- 
per word for Reſignation of the 
Church, as it was taken by the 
Civilians in Goodmans caſe : But in 
caſe of the Dignity refigned unto 
. the King, The words in the ſaid 
Grant were holden to be ſufficient 
to make a Reſignation of the ſame. 

The time. of the Reſignation is 
ſecondly conſiderable, and therefore 
if a man preſented -unto a Benefice 
with Cure of ſouls be admitted and 
inſtituted by the Biſhop, the Church 
in caſe of a Common perſon is ſaid 
ro be fall, and he may reſtgn his 
Benefice ; Bur where the King is 
Patron , there . becauſe that che 
Church is not full until Induction , 
he cannot reſign Before he be indu- 
Red : But in no Cale before he be 
inducted can he charge the Gleab, 
and if he be inducted,and doth charge 


the ſame : yet ſuch charge upon his . 


Re - 
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iGo. ParſmeLaw. Cav.ng; 
Reſignation ſhall be avoided, and 
ſhall bind bur only during his own 
time : asif a Prebendary or Parſon 
12. H.8. 8. by makes a Leaſe for years , and after- 
- _ wards he reſigns, the Leaſe for years | 
21, H.7. 1b. ſhall be avoided. And ſo if a Par- þ 
| ſon or Vicar alien the Gleab of his 
Church, or permute or change the 
ſame, the Succeſſor may enter. But 
12.H,8.9. if a Writ of Annuity be brought | 
againſt a Parſon, who prayeth in aid | 
of the Patron and Ordinary, and the F 
aid is granted, and they both make | 
20, .6-45.b. defaulc, and afterwards upon their | 
7.1 6.38. b 
22. H.6. 2s, default, the Parſondoth confeſs the } 
Action ; and then doth reſign his 
Benefice, or dyeth, this by the Com- 
mon Law ſhould have bounden the 
\H. 6, :y Pajron, Ordinary and the Succeſſor, | 
bedanſe the Parſon had done as much | 
as lay in him, to have freed and 
diſcharged the Gleab, by praying 
in aid of the Patron and Ordina- 

ry. 
£2 JS If a Writ of Annuity, or other 
1: Writ be brought againſt a Parſon, 
or Vicar, and pendant the Writ, the 
Parſonor Vicar re{ign his Parſonage 
or Vicarige into the hands of the 
Ordinary, becauſe the —_— 
the 


2. H. 4» Lo 
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Parſons Law, 
the Ad of the party, he ſhall not 
take advantage thereof,and abate the 
Writ brought againſt him: Bur if 
a Writ be brought by an incumbear 
of a Church, and pendant che Writ, 
he refigns his Benefice,he ſhall abate 
his own Writ, if it be brought for 
any thing in the right of his Church, 

The Abbot of Mornaby brought a 

Writ of Derinne againſt I, S. proceſs 
continued untill I, S. was Outlawed, 
and afterwards he purchaſed a pardon 
of the Outlawry, and had a Scire Fa- 
cias againſt the Abbot, and the Writ 
being delivered to the Sheriff, the 
Sheriff made his Retoin of ir, That 
he could not warn the Abbot, becauſe 
that before the Writ was delivered 
unto him, the Abbor was depoſed: 
This by the whole Court was ad- 

judged to be a good Retrorn , For the 

depofing of the Abbor was the a& of 
the Law, and it was done before the 

Writ was delivered unto him ; and 

after he was depoſed he was buta 

Monk, and ſo could not be warned 


— 


without his Soveraign 


and the 


Soveraign could not be warned, be- 
cauſe he was not a party to the firſt 
Original: But it a Writ be brought 


againlt 


Parſons Law. Cavp.19. 


avainſt a Parſon or Vicar, and the 
Parſon or Vicar is Deprived for 
ſome act of their own, as Incontinen- 
cy, Drunkenneſs ec. there the Wrir 
ſhall nor abate : Bur the ſucceſſor in 
the caſe of the Abbor if he die, upon 
ſhewing of the matter in Court, ſhall 
abate the firſt Writ, 

If an incumbent raketh forthp ro- 
ceſs againſt 1.S. for any thing which 
doth concern his Rectory, and after 
permuteth or changeth his Benefice 
with anothers and before the Re- | 
corn of the. Writ the Exchange is | 
avoided, he is in again of his old | 
eſtate, and his fuſt Action or Wrir 
ſhall not abate; And {oirt is, if after 
his Action brought he refigneth his 
Benefice, and before the Rerorn of 
the Writ, he 1s promoted again to 
the ſame Church,this ſhall make the 
firſt Action good, 


CaP.20, Parſons Law. 163 
Cay. XX, 


' Of Avoidance by Creation ; Whether 
Notice be requiſite thereof. From 
what time the ſix Months ſhall be ac-. 
counted 5 And where Writs ſhall 
abate upon Creation, where n0t. 


HE fourth and laſt means 3g. HY gon 
of Avoidance of the Church a Wy 
3-40 
or Benefice with Cure,is by creating a.&b. 41.E.3. 
of the incumbent thereof a Biſhop z þ- r 
1 | 
For ſo ſoon as ever he is Conſecrated }x.;.;1. 
(bur not before) without any De- 23-H.6.27, 
claratory ſentence in the Spiritual 
Court, all his former Dignities and 
Benefices are pſo fatto void ; and 
rhe King ( or other Patrons ) ſhall , Ma. br.494:. 
preſent untothem; and if they be 25.Eliz. Dyer 
diſturbed, they ſhall bave Luare Im- © 
pedit Preſentare ad Eccleſiam: And 
the reaſon why the former Benefices 
are ipſo fadto void, is not only for the «1H. 4. 38, 
inconventency of Plurality, butalſo 
for that it would be very inconveni- 
eat, That one and the ſame man 5-Ma. br,498; 
ſhould be Subje@, and Soveraign : 
but untill Conſecration, his former 
Benefices are not void : For al-_ 
M 2 though 


164 Parſons Law, Car.20. 
though he be elected, and confirmed 
41E-36. Biſhop; yet before he: be Conſe- 
1i.H4-213- crated, the King may diſpenſe with 
him, tohold all, or any of his former 
Digaicies or Benefices in Commens 
dim ; and that the King hath done, 
and many times doth, where the Bi- 
ſhoprick unto which he is promoted, 
is but of ſmall Revenew, and nor of 
ſufficient competence to ſupport 
and maintain the Charge and Ho- 
nour of a B.ſhop, 
Of the Conſecration of the incum- 
bent Biſhop, the Patron is to take 
notice at his peril , 8 the fix months 


the Conſecration.,as before is ſaid. 
Conſecration of: the incumbent 
Biſhop, is the att of the Law, and of 
the King, and not of the incumbent: 
44t.:9. And therefore , if the incumbent 
:4.8.3.16. bringethan Action of his own Free- 
6-004 5 PI» hoid , - or Perſon, and afterwards 
© *** (pendant the Writ) he be created 
Biſhop, the Writ ſhall not abate, as 
the Writ ſhall do brought by the 
incumbent for any thing which doth 
concern his incumbency, or rectory, 
upon the reſignation of his Benefice, 
which is the meer ACt of the incum- 
beachimſelf,  Whar 
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{hall be accounted from the time of þ 


CaP.20; Parſons Law. 


What are the Incidents ro the 
Creation of a Biſhop ;, How the 
ſame is done, and by whoſe authori- 
ty; and what aCts, or things a Bi- 
ſhop may do after he is EleQted, and 
before he be Conſecrated ; and how, 
and by what means his Temporal- 
ties are delivered unto him, 1 have 
before declared: This only take for 
a concluſion of this matter of Con- 
ſecration: viz. That as tothe per- 
feting of an incumbent, and bring- 
ing of him into the .Church , four 
things are required, that is to ſay, 
Preſentation, Admiſſion, Inftituti- 
on,and Induction.So to the promot- 
ing ofan incumbent unto the Office 
and Dignity of a Biſhop, there are 
four things neceſſary required (of 
which I have before ſpoken) wiz. 
Ele&tion, which hath the reſem- 
blance of Preſentation  Confirma- 
tion, which hath che. reſemblance of 
Admiffion , Conſecration, which 
hath the reſemblance of Inſticution 
and Inſtallacion, or Inthronation, 
which bath the reſemblance of In-. 
duction, 
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Parſons Law, Cap.1. 


Cav. XXI. 


f Pluralities : How the incumbent ts 
capable thereof, and by whoſe means 
he is made capable : How by the Ca- 
7010 Laws, 1n9 man was capable of 
Plurality, and how the King might 
diſpenſe with the Canon. Where, 
and in what Caſes, and by whom Fa- 
culties, Commendams, and Plarali- 
#ies were eranted before the Statutes 
of 21. and 25. H.8. aud 1, EliR. 
Of Commendams, Recipere,and Re- 
tinere, and their difference. And of 
Commenadams granted at this day by 
the Arch- biſhops. 


F 


Have briefly ſet forth how, and 

by what means a Spiritual perſon 

is Capable of one Benefice with Cure 

of ſouls; and what be the incidents 

ro make him a perfeft incumbenc 

of the ſame I have ſhewed alſo, | 

by what adts either of the Law, or of |} 

. the party he may be deprived and | 
put our of his Benefice after he is | 

inducted into the ſame : Having thus 
enabled him, and ſer hima perfe&t 
incumbent of one Benefice;z ler us 
now 
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now ſee, whether he be capable of 
more Benefices with Cure of ſouls, 
or of more Dignities in the Church 
then one, and by what, and by 
whoſe means he is made capable 
thereof. 


It is moſt certain , That by the 4 - ; 33.39. 
Canon of the Church made in the £3; 4+ Fz. 
Council of Laterany , No Eccleſi- c; 


aftical perſon whatſoever,could have 
holden fimnl > ſemel, two Benefices 
with Cure of ſouls, but upon the tak- 
ing of the ſecond, the firſt Benefice 
was void by the ſaid Canon, 

In 26, E, 3. Quare Impedit 189, 


Kok - 36. Bo. 
The King brought a Quare Impedit, 1wy. 189. 


by reaſon of the avoidance of a 
Church by a Plurality by the ſaid 
Canon. The Defencanr would 
have demurrcd to the Juriſdiction, 
but he durſt nor do it, for that the 
ſame was a Spiritual thing, and try- 
able by the Ecclefiaſtical Court ; 
wheretore he pleaded another plea, 
viz. That the Charch did become 
void, the Temporalries being ia the 
Kings hands, 

And wide, and note upon the 
Book of 10, Mfſ, p.4. where it :s 
ſaid, it may be collected ont of that 
M 4 Book. : 
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Book : that a Benefice of the value 
of 10. 1, per ay. is ſaid to be a ſuffici- 
ent advancement fora Clerk. 

The ſaid Canon of the Church 
made ia the ſaid Council of Lateras, 
as tothe matter of ſubſtance thereof, 
is nowas it were ratified, made good, 
and confirmed by the Statute of 
21, H.8, c. 13, But before the ſaid 
Statute, The King now, and the 
Pope before, notwithſtanding the 
ſaid Eccleſiaſtical Canon,did by uſur- 
pation, and the King might de jure 
have diſpenſed with the ſaid Canon, 
and might have enabled the incum- 
bent of any Church or Benefice with 
Cure of ſouls ro have taken a ſe- 
cond Benefice, with Diſpenſation 
granted unto him; and ſo might the 
King have diſpcnſed with any man 
ro have holden any other Spi itual 
Dignity or Promotion in the Church 
together with his other Benefices : 
And therea{on why the King might 
have diſpenſed with the ſaid Canon, 
was , for that antiently Kings, and 
Lay Subjects, by Licences from the 
. King, were the firſt Donors of Bene- 
'fices and Eccleſiaſtical Dignities to 
Eccleſiaſtical perſons :- For as one 

: ſaith, 
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ſaith, The Donations were Eleemoſy- 
245 Regum & Laicorum : and alſo for 
that ſuch Diſpenſations were not re- 
pugnant to the Common Laws of 
the Realm : For that by the Com- 
mon Law, by the taking of a ſecond 
Benefice, the firſt Benefice was not 
| void, but was voidable only by the 
| - ſaid Ecclefiaſtical Canon; and the 
| King notwithftanding the ſaid Ca- 
non, did give licence to incumbents 
of Churches with Cure of ſouls, to 
hold two Benefices : For we read, 
That Edmund the Monk of Bury held 
many Benefices by vertue of ſuch 
Diſpenſations ; And it hath been 
ſeen (ſaith Haukford) in 11.H.4.191. 
That one man hath been Abbot of 
Glaſſenbury , and Biſhop of another 
Church ſimul & ſemel, 

Here two Queſtions may material- 
ly be moved: The firſt, If amanbe 
Parſon of a Church Impropriate, 
with a Vicar perpetually indowed;and 
he that 1s the Parſon accepreth of a 
Preſentation unto the Vicarige with- 
out Diſpenſation , Whether the 
ſame be a Plurality by the (aid Ca- 
non 3 and alſo by the Statute of 
21, H, 8, cap. 13, And I _— 
the 
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the Law to be, That notwithſtand- 
ing that they are ſeveral Advowſons, 
and that ſeveral Quare Impedits may 
be brought of them, and thar ſeveral | 
Actions may be maintained concern- | 
ing their poſſeſſions : Yer I conceive, | 
That the preſentment of one and the þ 
ſame man unto the Parſonage and F 
Vicarige, neither before the ſaid Ca- 
non, nor ſince, ro be any Plurality : 
Firſt, Becauſe the Parſonage and Vi- 
carige are both bur one Cure, and | 
that appeareth in the Proviſo in the | 
Statute of 21,H.8, ſet.25. rhe words | 
of which Proviſo are ; Provided, that | 
no Parſonage thar hath a Vicar en- | 
dowed, be taken under the name of 
a Benefice wich Cure of ſouls. And 
ſecondly, Becauſe the Parſonage and 
Vicarige are but one, the Vicarige 
being endowed out of the Parſonage, |} 
and a man may be his own Vicar. | 
And of this opinion was Hobart Lord 
Chief Juftice of rhe Courr of Com- 
mon Pleas. Miche21, Jac, in Woodley 
and Mannorings Caſe. 

The fecond Queſtion is , Whe- 
ther the Preſentation of one man un- | 
ro ſeveral Advoivſons or Livings in | 
one Church, each of them being of 
the 


bed Meas hat had 


| CaP.21: Parſons Law: 
the value of 8.1, be now a Pluralicy 
| ornot,; and I do conceive it to be no 
\ Pluralicy : Firſt, Becauſe it is our of 
# the intent and meaning of the ſaid 
Canon ; the words of which are, 
' Plarima potiſiimum Beneficisa quibus 
| animarum Cura ſubmiſſa eſt, non ſine 
| gravi Eccleſiarum damno ab uno obtine- 


VI ROY HO  % Þ e* OA. > ww. 1" 4, 
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ri, cum uns inpluribus Eccleſtss rite 
of ficia perſolvere aut rebus earum Cu- 
ram neceſſariam impendere nequeat 3 
Bur inthis Caſe, 1. The Parſon is 
not in pluribys Eccleſis, but in one 
Church, 2, When there are ſe- 
veral Advowſons, (as in this Caſe) 
one Parſon hath nor the whole 
Church, nor the whole Cure of ſouls; 
and the words of the Statute of 
21. H. 8. are, If any Parſon having 
one Benefie with Cure of fouls,of the 
value of 8.1, accept and take another 
Benefice with Cure of ſouls, ec. 
Bur in this Caſe, he hach not one 
whole Benefice, nor hath he the 
whole Cure of ſouls : And as in caſe, 
If a Conſolidation be made of three 
Churches, they are all now one in- 
cumbency, although the Adyowſons 
be ſeveral for the Patrons to preſent 
by turns ; and the Writ of 9uare 
Impedis 
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Impedit ſhall be preſentare ad Eccle 
fiam , for now upon the matter there 
is but one Church, and one incum- 
bent : Soin this caſe, The Church | 
upon the matter, ſhall be but one, and |} 
ſo the ſame is no Plarality either by 
the ſaid Canon, or within the ſaid 
Statute of 21, H,8, _ | 

As the King might by the Com- 
mon Law, notwithſtanding the ſaid 
Ecclefiaſtical Canon , grant Di- 
ſpenſations to hold divers Benefices 
in Commendam : So may he doat this | 
day notwithſtanding the Sratute of | 
21, H.8. For the power which the 
Pope had by uſurpation in this Realm | 
in granting of Faculties, Pluralities, | 
and Commendams, &c. is abſolutely 
now taken away by rhe Statute of 
21. H, 8. and by the ſaid Stcarute, 
and by the Statute of 1. Eliz. 
the ſame is transferred and ſetled in 
the King de jure, and from and under 
the King, inthe Archbiſhop of Carx- 
terbury, his Commiſſaries & ſufficient 
Depuries, who have the granting of 
them under him by authority derived 
from the Crown : Bur then it is to 
be noted, That there is 4 great diffe- 
rence between Diſpenſations , and 
Facul- 
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Faculties granted by the Pope in an- 
tienttimes, and Faculties granted by 


| the King and Archbiſhop at this day, 


At this day, a Diſpenſation granted 


* by the Archbiſhop, and confirmed by 
the Kings Letters Patents (as the 


ſame muſt be) retinere Beneficium cun 
cura animarum, is good only ro ſuch 
a perſon who is full and perfed in- 
cumbent of the Church ar the time of 
the Diſpenſation to him, and is not 
good to him who is not incumbent at 
che time of the grant:but it was other- 
wiſe ſometimes, where Diſpenſations 
were granted by the Pope, 

A Prebendary of Sal#bury was 
elected Biſhop of St. Davids, and 
before he was Conlecrated, he ob- 
tained a Diſpenſation from the Pope 
retinere, all his Benefices in Commen- 
dam, and afterwards he was Conle- 
crated Biſhop : And the better opi- 
nion of the book of 11. H. 4. 170, 
213,229, 1s, That the King could 
not havea 9uare Impedit againſt the 
Biſhop for the Prebead, nor any acti- 
on upon the Statute of 25, E.3.which 


gave the Preſentation to the King, 


where tne Pope by proviſion gave 
any Benefice whereof the —_— 
þ dl 
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did belong unto a Spiritual perſon. 
And bv Haukford, in that Caſe of 
Diſpenſaction rer3nere, the Biſhop ſhall 
not pay firſt fruits; but it was there 
much debated, and ar laſt agreed , # 
That if che Diſpenſation retinere had | 
been granted unto him afcer the Bi- 
ſhop had been Conlecrared, whether 
the Prebend had been void, and whe- 
ther any Faculty could have been 
granted to have enabled him to have | 
holden the ſame againſt the King: | 
But at this day the King ex authoritate | 
ſua Regia qua fungitur , may grant | 
unto a Biſhop after he is Conſecrated | 
Diſpenſ(ation recipere c obtinere Bene- | 
cium cum cura animarum, by preſen- 
cation, inſtitution, and indution, and 
to hold the ſame in Commendam, for 
{ſo the Pope uſed co do by uſurpation 
in this Realm, and the fame power 
which the Pope had,is by the Adts of 
Parliament in 25, H. 8. and 1. Eliz. 
acknowledged co be in the King 4: 
jarte 
Ifa manbe inſtituted and indacted 
into a Benefice with Cure, of the va- 
lue of 8.1. per an, and afterwards the 
King preſents him to another |} 
Church, which is a Benefice with 
Cure, 


_— " 


—_ 


Cay.2is Parſons Law, 


Cure, and heis admitted, and inſti- 
tuted 3 and afterwards the Archbi- 


| ſhop of Carrerbary grants him Letters 


of Diſpenſation ro hold two Bene- 


= fices,and the King confirms the ſame, 
{ and afterwards he is inducted into the 


ſecond Benefice, there the Diſpenſa- 


| tion comes too late, becauſe by the 


inſtitution into the ſecond Benefice, 
the firſt Benefice was void by the 
Statute of 21, H, 8, Bur where a 
man is incumbent of a Church, and 
Parſon or Vicar de fa&o, there a Di- 
ſpenſation retizere the ſame Benefice, 
upon his promotion to the office, or 
dignity of a Biſhop, comes time 
enough, as it was holden Paſc. 3.Car. 
in B.R. in Evers and Aſcouzhs caſe : 
and ſuch Diſpenſation, or Faculty, 
granted by the Archbiſhop his Com- 
miſlary, or by the Guardian of the 
Spirirualties ( ſede vacante) is ſuffici- 
ent, although the ſame be not en- 
rolled in the Chancery, or in any 


other the Kings Cqurts of Record, 


bur only encred in the office of Regi- 
ſer of the Archbiſhop, 
The Corporation of K:lkenay in 


Ireland were Patrons of a Vicarige, Sir 1b.Daz;s; 
within the Dioceſs of 0forry , and Ncponns: 


pie- 
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preſented A. unto the ſame, who was 
| admitted, inſticured , and inducted, 
and during the life of the incumbent 
the Church being full, the Archbi- | 
ſhop of Dsbliz granted unto I, S, | 
then Biſhop of ſorry, that wnum wel | 
plura Beneficia, curata wel non curata, | 
retinere poſdit perpetne Commende titn«\ 
lo,which was confirmed by the Kings | 
Letters Patents; A. died, and the 
Church was void by fix months, þ 
And the Biſhop of 0ſorry by vertue of | 
the ſame Diſpenſation did retain the | 
Vicarige in Commendam ; and it was | 
holden there by many good Lawyers, | 
Thar the Faculty was well executed | 
ro the Biſhop by his acceptance with- 
out a. Preſentation, Inſtitution; and 
Induction intothe ſame; for it was 
ſaid, That thoſe Ceremonies were 
not neceflary for the conferring of 
the Vicarige to the Biſhop, becauſe 
the ſame might have been done by 
other wayes, viF, by union or appro- 
priations for ſo it was in Grendons 
Caſe, which ſee Mr, Plowdeys Com- 
ment, 500, Bur quere of that Caſe 
for it was not adjudged : and the 
Biſhop was not the preſent incumbenc 
of theChurch,and ſo the Commendans 

retinere 
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retinere as before is ſaid, void accord- 

ing to the opinion delivered in Co- 

4. part. in Holfands Caſe, And yet 
V. Trinit. 11, Jacobi in.Co, B. the {Lee 
Caſe between Cols and the Biſhop of ziqop of (+. 
Coventry and Lichfield, where ſuch a band fun 
Diſpenſation granted by the Dean oP is. 
and Chapter, Guardians of the ſpiri- bart reports, 
rualties (ſede-vacante) of the Arch- [19n#1140. 
biſhop to the Biſhop of Coventry and *7' 
Lichfield, retinere any Benefice un- 

der the value of two hundred marks 

per an, in .Commendam, and that he 

might hold the ſame without any 
Preſentation, Admiſſion or Inſtituris 

on, was pleaded by the Biſhop, and 

the plea holden to be good, bus 
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Who may be d'ſpenſed withall to have 
Plurality within 21. H,8. Of Re- 
teiner of Chaplains, and how maxy 
Chaplains Noble Men,and Officers 
of Honour and Place may Retein : 
What fhall be a good Reteiner of a 
Chaplain : and where Diſpenſation 
granted to ſuch Chaplain for Plura- 
lity fhall be good, where not. 

F X 7 Hat perſons are capable of 

Pluralicies , and what to 
grant them at this day, and what nor, 
appears by the Statute of 21 H.8, 
Cap. I3. 

The King, Queen, Prince, and 
other the Kings children are not li- 
mited within the Statute how many 
Chaplains they ſhall retein : and 
therefore they may retein as many 
Chaplains as they pleaſe, and eve- 
ry of their Chaplains may purchaſe 
a Diſpenſation ro purchaſe a Plura- 
lity, But Archbiſhops, Biſhops, 
Dukes, Marqueſſes, Earls, Coun- 
teſſes, Barons, andall other _ 

0 
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of Honour and Dignity mentioned 
in the Starute, are ſtinted how many 
Chaplains every of them may retein, 
who are capable to haye plurality: 
And the Qualifications of ſach their 
Chaplains, muſt be ſub ſigns & ſ- 
gillo, of the ſaid King, Lord, &c. 
otherwiſe the ſame is not good, as it 
was Reſolved, 28. Eliz. in Sava- 
cres Cale, 


' A Counteſs may retein two 


Þg 


Chaplains within the Statute , and Cock 4; part, 
each of them may purchaſe Diſpen- 20; Zrwies 
& 


ſation to. have and hold two Bene- 
fices with Cure of Souls. But ifa 
Counteſs who is a Widow doth re- 
tein two Chaplains, and afterwards 
doth retein a third Chaplain, and 
the third Chaplain doth before any 
of the other two, purchaſe a Dif- 
penſacion to hold two Benefices with 
Core, his firſt Benefice being of the 
_ Clear value of 8. 1. the firſt Benefice 
is void by the Statute - For that, 
when the Counteſs hath reteined 
two Chaplains, thoſe two are only 
capable of Diſpenſation within the. 
Statute, and the Reteiner of the third 
Chaplain cannor deveſt the capaci- 
ty of Difperiſation which was veſted 
Naz by 


= 


180 Parſons Law. Car,n. 


by their Reteiner in the two firſt 

Chaplains : and therefore the Niſ- 

penſation purchaſed by the third 

Chapla'n is void, and comes too late 

to make him capable of Plarality, 

and ſo his firſt Benefice is void by Þ! 

the Statute. j 

13 Fliz.Dyer If a Baron, who is allowed but |: 

212, three Chaplains, doth retein fix by : 

hs Letters Teſtimonial under his ” 

Land and ſeal at one time; and all * 

fix of them are preferred to fix fe- | 

veral Pluralities; the three firſt Chaps ') 

lains are only warranted by the Sta- |: 

cute, and Diſpenſation for Pluralicies } 

purchaſed by them, only is goodzand 

the three laſt ſhall nct be reputed his ': 

Chaplains within the Statute, fo long. 

as the firſt three are in his ſervice, or | 

are living ;, and therefore the pur- ; 

chaſe of Diſpenſation by the three . 

laſt for Pluralities are meerly void. | 

Cov 4.parts9. If a Baron doth retein three | 

p- Tate. 29- Chaplains according to the Starure, | 

v::e;Caſe and each of them purchaſeth a Diſ- | 

Cook 4.pr.90+ penſation for Plurality, and are ad- | 

Paſc:$El in 7. . "= 

Co B Roe, Vanced according to the Statute : if | 

1139.51v4es the Baron afterwards diſchargeth | 

Calc. ac one of them of his ſervice, he can- | 
not retein another during the life of 

Wo _ bim} 
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him that is diſcharged, for then the 
Satute ſhould be defrauded, and he 
might advance Chaplains without 
number, 

If a Connrels that is a Widow, 
doth retein a Chaplain, and he pur- 
chaſeth a Diſpenſation for Pluralicy, 
and afterward the Counteſs enter- 
matrieth with a Peer of the Realm, 
and afterwards the Chaplain is ad- 
mitted, Inſtituted and InduRted into 


a ſecond Benefice with Cure: This is 


well and good in Law, for that the 
Reteiner was not Countermanded by 
theentermarriage : Bur if an Earl or 
Baron reteineth a Chaplein, and be- 
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fore he be advanced unto any Bene- !.z4; Caſe. 


fice, the Earl or Baron be atcainted, 
now is the Rereiner thereby derer- 
mined before the Diſpenſation ob- 
tained ; and therefore it ſuch a Par- 
ſon having a Benefice with Cure of 
Souls, of the value of 8.1. per ay. 
doth afterwards without other Diſ- 
penſation obtained, rake another Be= 
nefice, the firſt Benefice is void by 
the Statute. 

The Statute of 21. H, 8. cap. 13. 
ſhall be conſtrued largely againſt 
Pluralities,as bzing prejudicial to the 
| N 3 ſervice 
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ſervice of God, and the inſtruftion 
of the people. . And therefore. if a 
Biſhop be tranſlated, and made an 
Archbiſhop, and holdeth both Dig- 
nities, or a Baron be created an Earl, 


alchough he hath both che Digaities | 
and Honours conjoyned in one per- | 
ſon : yer ſhall he have but ſo many * 
Chaplains, as an Archbiſhop or Earl # 
may have; who ſhall be capable of 
Diſpenſation ro have two Bene- * 
fices with Cure within the Sta- * 


rute, 


r8.Eliz.Dycc Tf a man long before the making | 


_ of the Statute of 21. H.8, hath a 
Diſpenſation from the Pope for a 
Plurality; and ar the time of the 
making of the Statute of 21. H.8. 
hath one Benefice with Care of ſouls 
of rhe yearly value of 8.1. per. an. 
and within one year after the making 
of the Starute of 28. H, 8. cap. 16. 
he obtaineth a Confirmation of his 
former Diſpenſation, with words in 
the Confirmation, To hold, ufe, and 
enjoy theeffe& of his Diſpenſation 

= yet by the opiniens of 2 eanſonand 
Maxwod Juſtices, the firſt Bene- 
fice is void by the Statute of 271, 
H, 8, and the Statute of o - . 
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H. 8. cap. 16, doth not reſtore him 
to the ſame withour a new Preſenta- 
tion, notwithſtanding that the Sta- 
tuteof 28, H.$, made the Bulls of 
Difpenſation made by the Pope good 
for one year; and if they. be ſur- 
rendred, That the Chancellor of the 
Augmentation may make a 'new 
Diſpenſation unto him. But by 
Dyer Juſtice,as the Srarute of 21.H.8. 


made the firſt Benefice void: Sothe_ 


Statute of 28, H. 8, cap. 16. did 
reſtore him to the Benefice, for when 
ewo Statutes are croſs in appearance 
the one to the other , and no Clauſe 
of Non obſlante be contained . in 
the ſecond Statute , fo that the one 
may ſtand with the other, ſuch Con- 
ſtruion ſhall be made of the Sta- 
tutes, that both of them ſhall take 
effect. 

The Statute of 21, H. 8, would 
not that there ſhould be a parity or 
equality of all perſons in the pale of 
the Churchy Nibil enizs ef majws 1n- 
equale quam e/Equalitas, 'And 


therefore the Statute proyided that 


ſome Miniſters and Eccleſiaſtical 
perſons ſhould have precedency of 


others 4 x. In reſpec of the perions 
N 4 of 


184 * 


of Dignity upon whom they were 


Parſons Law. Cap.22, 


attendants. 2. In reſpe& of their 
births and bloods, 3. In reſpe&Rof 
their Degrees which they have taken 
within the two Univerfities of this 
Realm :- and therefore 1. The Chap- 
Jains of the King , Queen , Prince 
and their children may have as many 
Benefices with Cure of Souls, as ir 
ſhall pleaſe the King,Queen,or their 
children'to confer upon them, of any 
value- wharſoever, So every Arch- 
biſhop may have eight Chaplains, 
becauſe he muſt uſe eight at the 
Conſecration of every Biſhop : eve- 
ry other Biſhop ſour Chaplains : eve- 
ry Dake, Dutcheſs, Marqueſs, Earl, 
Countels, Baron, or Baroneſs Dow- 
ager two Chaplains : every Knight | 
of- the Garter three Chaplains, and 
every one of their Chaplains may 
purchaſe a Diſpenſation to have and 
hold a Plurality or two Benefices 
of Cure of Souls of any value what- 
ſoever; So 2. the Brethren and Sons 
of all Temporal Lords born in Wed- 
lock, may: have Licence or Diſpen- 
ſation ro take , and keep as many 
Benefices as the Chaplains of a | 
Duke, or Archbiſhop ; the Sons f 
| - and 
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and Brethren of every Knight may 
purchaſe Diſpenſation to receive and 
. take two Benefices with Cure of 
Souls: 23. In reſpe& of their De- 
grees: So all Doctors and Batchel- 
lors of Divinity, DoRors of Law, 


and Batchellors of the Canon Law, 


who are admitted to their Degrees 
by the Univerſities, and nor of 
Grace, may purchaſe Licence or Diſ- 


penſation to have , and keep rwo- 


Benefices with Cureof Souls. Inſo- 


much that if we conſider of the 


Nobility now in England, the Of- 
fices of Honour and Place, the Sons 
and Brethren of Noblemen and 
Knights , and other deſerving men 
within the Realm who have taken 
the Degrees aforeſaid - it cannot be 
thought but that all, or the moſt 
part of the Clergy men withia the 
Realm of England, have at this day, 
or may have Plurality, or two Bene- 
fices with Cure of Souls within the 
ſaid Statute of 21. H, 8. Again, if 


we look upon the Parochial Chur- . 


ches within the Realm; the Digni- 
ties of Archdeaconries , Deaneries, 
Prebendartes, and other Ecclefiaſti- 

cal 
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cal Dignities and Promotions given 
ro perſons within the Realm ; it 
cannot be imagined, but that all Scho- 
lars, Miniſters, and other Ecclefiaſti- 
cal perſons within theRealm,of Lear- 
ning and Merit, are now better pro- 
vided for by this Law of 21. H. 8. 
then they were in antient times, 
when Diſpenſations for Plaralities, 
Commendams , and Faculties were 
granted, and obtained by the Cler- 
gy of England from the Biſhop of 
Rome. 
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Car. XXxIII. 


What Right or Intereſt, the Parſon or 

- Vicar have 10 the Church: Of the 
Rights of the Patron and Ordinary: 
In whons the Feeſimple of the Gleab 
of the Parſonage and FVicarige is : 
Whe ſhall be ſaid to be the Patron 
of a Vicarize endowed 5 What 
Adtlons the Parſon and Vicar may 
have fer the Freehold of the Charch 
and Gleab, And whether 4 Juris 
utrum will lye by the Ficar againſt 
tbe Parſon for the Gleab of the Vi- 
Carige. 


BE degrees I have brought the 
Clark preſented not only into 
the real poſſeſſion of one Church or 
Benefice with Cure, but have ſhew- 
ed unto you, that if he be Qualified 
within the Statute of 2 1.H, 8. how 
that he may purchaſe Licence, or 
Diſpenſation to take and receive 
pluralicy, or two Benefices with cure 
of Souls. 

Now it remaineth that I do-'de- 
Clare unto you, what Right or _ 
\C- 
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reſt the Parſon or Vicar have in the 
Church or Gleab Lands after cheir 
Indu&Rions into the ſame, and whar 
Right and Intereſt the Patron and 
Ordinary likewiſe have in the ſame. 

Their Rights unto the Adyowſon 
and tothe Church, and Gleab Lands 
thereunto belonging, are of ſeveral 
Natures, The Parſon, or Vicar 
hath Fs poſſeſſions, a right unto the 
poſleſſiion of the Church and Gleab, 
for that the Parſon hath in himſelf 
the Freehold, and 1s to receive the 
profits of the Church and Gleab,and 
the Oblations, Tythes and Offerings 
to his own uſe, The. Patron hath 
Fus Preſentationis, the right-of pre- 
ſencation of his Clark unto the Or- 
dinary to be admitred, Inftituted and 
Inducted into the Church. The 
right of the Ordinary is J#5 0rdina- 
tions, aright of enabling and inve- 
ſtare of the Incumbent, and to (ee 

| the Cureto be ſerved: The Parſon 
hath Fs babendi, Fu retinend:,Fus 
poſiidendi : He may have,poſleſs and 
retein the Profits, Tythes, Obven- 
tions 2nc {8erings to his own uſe, 
without thePatrons, and Ordinaries 
conſear,and nothing can be done by 
them 
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themduring his incumbency to charge 

the Church, or his Succeſſor withour 

his conſenr and agreement - But the 

Rights of the Patron and Ordinary 

are only Collateral Rights ; for thar 

none of them can have, retein, or 

poſſeſs the Church or Gleab them- 

ſelves * And yet the Patron and 
Ordinary have F#« diſponendi, akind 

of Diſpoſition in the Church. For 

that no charge could have been laid 

upon the Church in perpetuity to 

have. bounden the Succeflors of the 
| Parſon, unleſs the Patron and Ordi- 
| nary had agreed thereunto. And 1:.H. 8.7; 
therefore, if a Writ of Annuity had 17 7 5-75: . 
been brought againſt the Parſon , 35s. H. . 46. 
and he had prayed in aid of the pag 
Patron and Ordinary, and the Pa- ** © 
tron had made default, and the Or- 

dinary had appeared and confeſſed 

the action; Or if the Ordinary had 

made defaule, and the Patron had 
confeſſed the action ; this ſhould not 

have bounden the Parſon or his Suc- 

ceſſor. Bart if they had both ap- 

peared and pleaded nothing, by the 

Common Law this ſhould have 

bounden the Church in perpetuity : 

for that 284 taces Conſentire videtur. 

EO | But 
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190 Parſons Law, Cav}. 
16. E. 3- Bur if the' Parſon himſelf, with the 
Annuiry, :4- conſent 'ohily of the Ordinary had 
20. E. 3. oy - 
nuiryzz. Pranted unto another manan Annu- 
7-E. 4-4 1ty ontof the Gleab, having quid pro 
ES quo, in conſideration thereof , This 
Inftir. 343- ſhould have bonnden the Succeſſor 

of the*Parſon at the Common Law 
without the conſent of the Patron, 
Alſo in ſome Caſes the Action of 
the Patron himſelf alone would have 
bounden the Incumbent : 'and there- 
fore if a recovery had been by aQti- 
on tryed againſt the Patron where 
theRight of the Patronage had been 
33. E.3.br. in queſtion: there the preſent In- 


, Qu.Imps65. cambent ſhoald not have put the 


other; er Right again in tryal, bur he ſhould 


have been bounden thereby by the 
Common Law ; nor was he helped 
herein by the Statute of 25.E. 3. 
Cap. 7. if the Patron had not plead- 
ed faintly z but the Parſon ſhould 
have been bonnden by the Judge- 
ment : yet by the opinion of Mr. F/X- 
harbert, in his Natura Brevium 4.9. 2. 
faich char the Succeſſor of the Par- 
ſon,after ſuch a Recovery had againſt 
his Predeceſlor by action tryed, 
might have had a Writ of jars utrum, 
notwithſtanding ſuch Recovery: vid. 
7. H, 6.36. 
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7, H. 6.36. That the Parſon ſhall 
not. havea Writ to the Biſhop, if it 
be found for him, if the Patron 
made default: Bar the Parſon him- 
ſelf as I ſaid before, hath the Free- 
hold in him, and hath the Right of 
the Church, Church-yard and Gleab 
in him: of which, if he be pur our 
of poſleflion, or difſeized, he ma 

have an Aſhzez wide to that purpoſe 
28,H.6, 19 by Markham : if the Par- 
ſon be ejected, he ſhall haye Treſpaſs, 
or he may have an Aſſize it difſeized 
of his Charch-yard : and ſoalſo may 
the Vicar have againſt a ſtrangerif 
he be diſſeized thereof , bur nor 
againſt the Parſon himſelf : as the 
book of 13. R. 2. Fitz. tit, Juriſdi- 
Rion 19. is; For itis agreed in 11. 
H 4-12, That of ſach things as are 
annexed unto the Church or Gleab, 
or for cutting down of the Trees,or 
doing of Treſpaſs in the Church- 
yard, or Gleab, the Parſon ſhall haye 
an Aſſize, or an action of Treſpaſs, 
for thar the Right and Intereſt of 
them is in the Parſon, But for the 
Ornaments of the Church, or for 
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17.H. 3.Pro- 


hib. 26. 


the Bells in the Steeple, the Parfon 11. H, 4. 14; 


ſhall not have the AQion if they ** 


be 


8.H, 7.12, 
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wardens. 
If a Seat be ſet in the. Church, 


and atrerwards the ſame be taken. 
_ away by a ſtranger, the Parſon ſhall F 
.not have the Action; and the reaſon | 
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be taken away , but the Church- 


thereof is, becauſe the ſame is not | 
fixed to the-Freehold ; but in ſuch | 


caſe the: Action is given to the 
Church-wardens, or to the part 
unto whom the Seat doth belong 


 andappertain, 


| If the Coar Armour, Pendants of 
firms, or Scutcheons of Arms of 
any Noble man, or Gentleman, that 


-are hung inthe Chancell, or in the 
body of the Church in honour of the 
party buried.chere, be taken down, 


gr carried away by the Parſon , or 


: Vicar, an. Aion will lie againſt 
them by the Heir or Executor of the | 
party deceaſed; For theſe are no þ 
Oblacions that belong to the Free- | 
.hold of the .Church : Bur ſuch is | 
| the Intereſt. of the Parſon i in the } 


Freehold, and Gleab of his Church, 
as before is ſaid, that he ſhall , and 
may have an. Aſſze thereof - and_if 
he be impleaded in any, Action 
real of the Freehold, he ſhall have 


aid: 


Ons 
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aid -of the Patron and Ordinary. 
; But the freehold being in the Par- 

ſon, it hach been much controverted 
in.our books, in whom the Feeſtmple 
of the Gleab of the Parſonage and 
the Vicarigeis ; r. Some authorities 
are, and ſome are of opinion, That 
the Parſon-hath the Feefimple of the 
Gleab in.him, and that for theſe rea. 
ſons, viF;, 1. They ſay, Thata Par- 
ſon is a Spiritual Corporation, and 
lands may be given unco him in 
Frankalmoigne ;z and every gift in 
Frankalmoigne, ſetleth che Feeſim- 
ple in the Donee, and ſuppoleth a 
Feelimple to paſs. 2. They ſay , 
That the Parſon hath brought a 
Writ of right in the nature ofa 9uod 
permittat of a Common, and counted 
thac he was ſeiſed in fee & droit, and, 
che Writ hath been admicred good 
by the judgement of the Court: ſee. 
to that purpoſe 31. E. 3, Fitz. 2u0d 
permittat, 8. and Fitz. Natura Bre- 
vium 50.R. Seealſo Temps F.1. title 
2ued permittat, 9. where a Parſon 
brought a © «9d permittat of the ſeifin 
of his predeceſſor of Eſtovers, and. 
counted of a ſeilin in fee, and joyned. 
the'miſe upon the meer right; And 
It 


9.E.3« Jitms 
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it is ſaid by Pafftonin 8.H, 6.24, That 
a Parſon may joyn the mile upon the 
meer right ; It the Parſon dieth, the 
freehold of the Gleab is not in the 
Patron z neither can any . Action 
be brought for the Gleab untill 
there be another Parſon: And it 1s 
the better opinion of the beok: of 
8. H. 6, 24, Thatif a Precipe quod 
reddat, or a Scire Facias to execate a 
recovery in a Writ of Ceſſavit,he ſhall 
not have aid. 3. They ſay, Thar 
if the Parſon doth make a Leaſe for 
his own life of any part of the Gleab, 
that he hath a reverſion in him and 
may be vouched : and this appearech 
by the book of 9. E. 3. Fitz. title 
Aid. 19, Where in a Formedon 
brought againſt I.S.the tenant plead- 
ed, That W.was Vicar of the Church 
of S.and made a Leaſe to him for life, 
and vouched the Vicar, who entred 
into warranty,and pleaded, Thar he 
found the Church ſeiſed of the lands 
as parcel of the Gleab of the Vica- 
rige: and that A. was Parſon of the 
Church and prayed in aid of him, 
and the aid was granted ; by which 
cale ſay they, it appeareth , that 
Voucher and. Aid-prayer ſhall be had 

ee __ againſt 
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againſt a Parſon, 4. They:ſay, That 


che Feefimp:e is in the Parfon, and 


not in the Patron, for that the words 
| of the Writ of Furs uirum are, utrum 
fit libera Eleemoſyna Eccleſia de D.aand 


not of the Patron, Bur nocwith- 
ſtanding theſe reaſons and authorities 
above mentioned, I conceive the 
Law to be, that the Parſon hath nor 
the abſolure Feefimple of the Gleab 
in him, and at the leaſt, but a quali- 
fied Feefimple, and that the abſolute 
Feefimple of it according to the opi- 
nion of Mr. Litleton, is inabeyance, 
or in Ngabibs, that is<o ſay, inths 
intendment, or con(ideration of the 
Law ; and it was provided, that it 

ſhould be ſo, by the wiſdom and po-. 
licy of the Law, that the Parſon and 

Vicar, who have cyram animarumn, 
and are bound to celebrate divine 
Service, adminiſter the Sacrameats, 
and the like, might have ſomewhat 
to liveupon ; and therefore the Law 

provided that the Feelimple of the. 
Gleab ſhould nor be in them, bur: 
ratherour of them, that no alrterati-. 
on or diſcontinuance thereof by the 
preſent incumbent might be a bar. 
unto the Succeſlors , and ſo leave 
Oa them 
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them deſtitute without a convenient 
maintenance; and for that they could 
not by the wiſdom 8& policy provided 
as aforeſaid, alien or diſcontinue the 
Gleab lands ( for any diſcontinaance 
did givea fee) it neceſſarily follow- 
eth, that the abſolute Feeſimple of 
the Gleab was not in them: Nei- 
ther could the Parſon have or main» 
tain a Writ of Right of Adyowlſon, 
or other Writ grounded upon the 
meer Right:which is a manifeſt proof 
that he hath nor the abſolute Fee- 
{imple of the Gleab in him. 

An Aſfiſe of Novel diſſeifin, was 
brought againſt a Parſon of part of 
his Gleab Jands - he pleaded, That 
he was preſented to the Church by | 
the King, and prayed an Aid of the | 
King, and the Aid was granted: and | 
Aid (hall never be granred to one | 
who hath the abſolate Feeſimple of | 
the lands in him, , 

I: a Writ of Right be brought | 
againſt a Parion, and afcer the miſe 
is joyned he makes default, and 
jacgement be given againſt him upon 
his defaulc, this (hall not bind the 
lucceffor, bur the ſucceſſor ſhall have F 
a Furu uirum, becauſe the Parſon did þ 

| not 
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not pray in Aid of the Patron and 
Ordinary z and he had not the meer 
Right in him to loſe by his defaults 
and in that caſe, the Parſon himſelf 
might have had a Writ of- Furs 
utrum, notwithſtanding the barin the 
former aRion 4. for that is his Wrir of vi. Lc :a, 
Right, and a Writ of the higheſt na- 546. 
ture that a Parſon can haye. 

' Vicariges where originally endow- ;z: 11 6 13; 
ed out of Parſonages, and the Vicar ÞyTeverton, 
was to have aid of the Parſon if he 
were impleaded for any thing which 
concerned his Vicarige, and the Par- 
ſon was ſubject to every charge of the 
Vicarigez and the Vicar in antient , ag. ., 
time was not eſteemed the Tenant 40. E. 3. 27, 
of the Freehold of the Gleab of the 
Vicarige, but the Freehold thereof 
was in the Parſon, and the Vicar him- 
ſelf was not ſuch a Parſon againſt 
whom the lands of the Vicarige could 8. 4M. 36. 
be demanded ; neither did any pre- *5. 3%. 8.ac 
cipe lye againſt him as Vicar , nor 
could he maintainan Affiſe in his own 
 & name. 

'1! 12.. E. 3. Fitz, tir. Brief. 256. in 
| an Afſiſe brought againſt a Vicar, he 

* pleaded, that he had nothing bur as 
j Vicar, and demanded judgement of 
O 3 the 
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the Writ ; the Plantiff ſaid, That he 
was ſeifed untill he was difſeifed by 
him; and thar it was holden, that if 
he had found the Vicarige ſeiſed, that 
the. it; was a good plea : Bur in that } 
caſe it was holden and agreed, Thar | 
a Vicar thould not have an Afſiſe in 
his 6wn name : But yet I finde:id 
4 E. 3. title Brief. 704, A Writ of 
Intruſion was brought againft a Vi- 
car; who pleaded unto - the Writ, 
That the Freehold was in the Parſon, þ 
and notwithſtanding that plea, the 
Writ-did not abate, But the reaſon | 
of that caſe might be, for that the | 
Intruſion was a tortious act, and 4 | 
perſonal wrong , and therefore the | 
perſon of the Vicar was charged | 
therein and therewithz and yet in | 
that caſe, the Vicar had aid- of the | 
Parſon and Ordinary,by which ir ap- | 
peareth thar the Freehold was in the | 
Vicar himſelf, bur not the Feefimple | 
of the Gleab of the Vicarige: And | 
I hold the Law to be, Thar the Free- | 
hold of the Gleab of the Vicarige is 
in the Vicar himſelf, and nor in the 
Parſon;for that the poſſeſſions of the | 


Vicar and Parſon are ſevered, and * 


every of them ſhall have ſeveral | 
Writs 
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Writs concerning the Rights which 
do appertain unto them, and ſhall nor 
joynin one Writ ; and they ſhall pay 
their Tenths and other charges lya- 
ble upon their ſeveral Gleab lands 
ſeverally by themſelves; and the Vi- 
car at this day ſhall have and maintain 
a Writ of Furs uirum againſt the 
Parſon, who is the Patron of the 
Gleab of the Vicarige for the ſame 
Gleab : by all which it appeareth 
unto me, that the Freehold thereof is 
in the Vicar vpon his firſt endow- 
ment ; and that . for the abſolute 
Feelimple of the Gleab of the Vica- 
rige, the ſame is in the Intendment 
and Conſideration of the Law in 
Nubibus , as the. Feefimple of the 
Gleab of the Parſonage, as in Caſe 
of the Parſon, as before is ſaid. . 
Before I conclude this Chapter ; 
it willnot be impercineat concern- 
ing the Right of Patronage to deter- 
minea Queſtion made in our Books, 
which is this, v/z. If there be Par- 
ſon and Vicar endowed in one 
Church, and the Vicarige becomes 
void : who ſhall be ſaid ro be the 
Patron of the Vicarige? whether the 
Patron of the Parſonage, or the Par- 
O4 ſon 2 
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ſon? In 17. E. 3.51, Some of the 
Judges are of opinion z That the 
Advowlſon of che Vicarige doth ap- 
pertain to the Parſon; others thar it 
belongeth to the fiſt Patrons and 
che Court is divided in opinion, 
Mic. 16, E. 3. Fitz Qa. Imp. 145; 
by Parninge and Rzll, they encline 
that it is in the Patron; for there 
they ſay, that the Ordinary cannot 
make a Vicar without the Aſlent of 
the Patron. 5. E, 2. Qu, Imp. 165. 
purs the Caſe, that althongh the Vi- 
carige be endowed with-the aſſent 
of the Patron and Ordinary , : yet 
the Advowſon of the Vicarige doth 
remain in the' Parſon , becauſe the | 
ſame is parcel of che Advowlon of | 
che Parſonage. | 
a. 16. E. 3. Grants 56, it was a 
Grants 56, Queſtion, if by the Grant of 'the 
13-R.2-Ju* Aqdyowion of the Church, the Ad- | 
ming gg 011” yowfonof the Vicarige did by-paſſ; | 
as; defaults and there it is ſaid by Stone, that it | 
w_ doth paſs as incident to the Parſo- 
nage.: 
Mic.zr. Eliz. In Mic. 31. Eliz. in Co. B. there 
CO as a Caſe between Aſhzelland Den- 
Caſe. Vid. nw, which was this, vis, The King 


Leon Reports wag ſeized of the Rectory of D.and 
Rep.1.p.191, : 
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of the Advowſon of the Vicarige of 
D. and by his Letters granted ro 
I.S. Reftoriam predittam cum perti- 
nentiis,ac etiam Vicarlam Eccleſia pre- 
dice. In that cafe, it was reſolved by 
all che Juſtices of the ſaid Court, 
That by thoſe words, the Advow- 
ſon of the Vicarige did not pals - 
But if the King had granted Eccle- 
fiam ſwam de D. the Advowſon of 
che Vicarige had paſſed. ; 
31.H. 6. 13. & 14. by Hengifton, 
The Parſonage and 'Vicarige are all 
but one, and he whois Patronof the 
Parſonage, is Patron of the Vica- 
rige; and Forreſcue there doth agree 
the ſame 3 But notwithſtanding thoſe 
Authorities, I conceive firſt, thac 
de jure , the Parſon is Patron of the 
Vicarige, unleſs upon the. Endow- 
meat by the Ordinary it be other- 
wiſe provided : and ſo ſaith Mr. Fisz- 
herbert in his N. B. 33. That the 
Preſentation to the Vicarige doth 
belong unto the Parſon of Common 
Right, if it be not otherwiſe agreed 
unto, 2, H. 3. Grants 89. & Per- 
kins 123, If a man grant by Fine 
the Parſonage, ſaving the Preſenta- 
tion to the Vicarige, it is a good 
Es ſaving, 
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ſaving, andthe Parſon ſhall preſent 
when the ſame is vaid. 2, Common 
Experience is, that where there is an 
Appropriation, and a. Vicar endow- 
ed, that the -perſons to whom the 
Appropriation was made, were al. 
wayes accounted Patrons of the 
Vicarige : And 50. E.3. 26. an Ab. 
bot who had an Advowſon appro. 
priate, upon which there was a Vi- 
carige endowed, did preſent unto the 
Vicarige', wherewith agreeth the 
book 17.E.2,Qu, Imp. 178, 3, Itis 
manifeſt by reaſon ; for as the Pa. 
tronage of the Church doth apper- 
tain unto him who was the firſt 
Founder of the Church, and endow- 
ed the ſame with Lands - fo inre- 
gard that the endowment of the Vi- 
catige is taken out of the Parſonage, 
and-our-of theeſtate of the Parſon, 
and if he be-impleaded of his Gleab, 
he-ſhall have aid. of che Parſon: and 
alſoif the Vicarige be diminiſhed, the 
Ordinary may increaſe the Endow- 
ment of it out of the Parſonage, as 
the Book of 31. H.6, 13. iss it is 
but reaſon that the Parſon have the 
Patronage of it : Again, the Vicar 
is Subſticute tothe Parſon, and his 
| Endow- 
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Endowment at the firſt either of 
Lands or other things was only as a 
maintenance for him. in Officiating 
the Cure for the eaſe of the Par- 
ſon; and alſo that it belonpeth co the 
Parſon to fee that there be afit able 
and honeſt man, of whoſe. Care, Abi- 
lity, and Learning he may be aſſured; 
ſufficient ro Officiate the ' Cure ; 
Therefore it ſtanderh'' with good 
reaſon, that the Parſon be his'P4- 
cron, and preſent fach a one tothe 
. Vicarige as ſhall be ſufficiexit,and of 
ability ro ſerve the Cure - And 
therefore, notwithſtanding the for. 
mer Authors, I coticeive, that the 
Patronage of the: Vicarige doth 'de 
jare belong unto the Parſon , and 
not to the firſt Patron of the Parlo- 
nage Appropriate. - | 


Car, 
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C AP. XXIV, 


of Uſurpation , ' and where the ſame 

' ſhall put the Rightfull Patron out of 
the peſſeſiion. of the Church, or his 
eAavonſen; where not. 


Have inthe former Chapter con- 
Þ Gaere the Rights of the Pa- 
tron, and Ordinary , and of the In- 
cumbentr, and what remedy the In- 
cymbent hath, if he be ouſted, or 
difſeized of his Church , or Gleab 
Lands. Let us now return to the 
Patron, and ſee by what, and whoſe 
2s the Patron may be ouſted of his 
Advowlſon, or preſentation to the 
Church, I ſaid before, that Patrons 
might be pur out of their Advow- 
ſons by Difleizins , Diſcontinuance 
of the Mannors or Lands to which 
the Adyowſons were Appendants, 
and: by Ufurpations, Ot Diſleizins, 
and of the Diſcontinuance of the 
Mannors and Lands, and where the 
Patron ſhall preſent betore his en- 
try , or that he recontinueth the 
Mannors, &s. I have ſhewed in a 

| former 


" 
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former Chapter. I ſhall in this ſer 
out and declare where an Uſurpation 
ſhall put the righfnll Patron cut of 
the poſſeſſion of the Church, or Ad- 
vowſon, where nor, 

Uſurpation is where a ſtranger who 
hath no title co. the Advyowſon, the 
Church being void, doth preſent his 
Clark to the Biſhop or Ordiaary , 
and the Ordinary doth thereupon ad- 
mir and inſtitute the Clark preſented 
to the Church which is then void s 
this preſentation isa Diſturbance and 
Ulſurpation, and doth put the Right- 
full Patron out of the poſſeſſion of 
the Church, And this appeareth 
by the Statute of Weſtm, 2, cap. 5. 
Cam aliquis jus preſentand: non ha- 
bens, preſemaverit ad aliquam Eccle- 
fiam,cujusPreſentatus fit admiſſus.For 
no man can be pur our of the poſl- 
ſeſſion of an Advowlon, but upon 
Admiffion and Inſticution , upon a 
preſentation only, For if a Biſhop 
doth Collate unto the Church with- 
out title, and his Clark be Induged 
this doth not put the Rightfull Pa- 
tron out of poſſeſſion, as it was ad- 
judged, Mic, 3o, Eliz, in Co, Banco, 
in Fourdeys Caſe: For that it mu 

| c 
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14.H 7.2. acc. be taken only to be provifionally 
made for the Celebration of Divine 
Service, untill the Patron doth pre- 
ſent, $6 LIT 
Paſc,ze. Eliz. Paſc, zo. Eliz.in Co, B. in the 
hoc the Caſe between the Queen and the 
Biſhop ofrorþs Biſhop of York, it was holden by all 
caſe, Leo.Rep. the Juſtices thus , Thar Collation 
44 cannot gain any Patronage, and can- 
not be an Ufurpation in the caſe of 
acommon perſon z 2 fortiori, not 
againſt the King : and there it was 
ſaid, that Collation was the giving 
of rhe Church to rhe Parſon, Pre- 
ſentation is the offering of the Par- 
ſon to the Church: And wzd. 35. 
H. 6.61. The King may gain a Pre- 
ſenrment by wrong , alchough he 
may nor properly be faid to be an 
Ulurper or a Diffeizor. 
Ar che Common Law, every pre- 
ſeatation to the Church did put the 
Righrfull Patron out of poſſeſſion of 
it, and put him ro-his Writ of Righc 
of Adyvowſon , whether the preſen- 
ration was by title, or withour citle : 
8. E.z. Qu. and therefore at the Common Law, 


Impedit, 168. if A. being ſeized of a Mannor to 


whichan Advowſon was appendant, 
bad levied a Fine- thereof ro B, and 
his 
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his heirs, and afterwards the Church 
had become void, and A. had after- 
wards preſented by Uſarpation his 
Clark tothe Ordinary,who had been 
admitted, Inftiruted and Inducted ; 
this m_ have put the Patron out 
of poſſeſſion : and therewith agreerh : 
hr ns 8. E. 3. Qu. inp, 25. | 'T Wn 
and there it is ſaid that the party Y-22.H.6. 85. 
muſt traverſe the preſentment, and ** ©+ © 
not the Appendancy;forthe preſenr- 
ment by che Uſurparion put him out 
of poſſeſſhon, which is the principal 
matter of title: And ſoit was, if A, 
had recovered againſt B, an Advow- #5: ©3: - 
ſon in a Writ of Right of Advow- ©” 
ſon, and had final Judgement, and 
afterwards the Incumbent had dyed, 
| and B. by Uſurpation had preſented Cock x. par, 
his Clark to the Church, who had It. 238: 
been admirced and inſtiruted , and 
afterwards B. had dyed, this ſhould 
put A, out of poſſeſſion , and the 
heir of B. ſhould not have been 
bounden by the Judgemene, either in 
blood or eſtate bur he ſhould have 
preſented; and rhe reaſon of both 
the ſaid caſes was, becauſe every pre- 
fentation did pur the Lawful Patron 
out of poſſeſſion, and _— 

cit 


44+ E. 3- Qu- 
Imp. 139- acc. 


21-E. 1+ Qu- 
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Imp. 186. 
6. E. }. 28. 


39. F. 3. 24. 


43: E-3.15. 
50. E. 3.13.b. 
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beit in both the ſaid caſes, the Ulſur- 
pation was before Execution: yet 
the Rightful Patron was thereby pur 
ont of poſſeſſion of bis Church, and 
the Ulſurper had gained the inheri- 
cance of the Adyowſon thereby, and 
the preſentmene of the Rightful Pa- 
tron pro hac wice, loſt for eyer. 

At the Common Law, # an Uſur- 
pation had been made _uffon an In- 
fant, or a Feme Covert, they had 
been put out of poſſeſſion, and had | 
been put to their Writs of Right of | 
Advowſon, and the reaſon thereof | 
was,becauſe (it was ſaid) the Incum- | 
bent came in by judicial. at of the | 
Ordinary,viz. by Admiſſion 8 Inſti- | 
rution; and it was preſumed, that the | 
Ordinary would not have done any | 
wrong, or have aſſented to any wrong | 
to have been done, which. might be 
ro the prejudice of the Church: and 
ſoit was, if they had purchaſed an 


* Advowſon, and an Ulſurpation had 
' been upon themduring their infancy | 


or coverture , it had -put them 
out of poſſeſſion, and they had 
not been helped by the Statute of 
Weſt.2, cap.5. But yet at the Com- 
mon Law, if one had uſurped upon 
the 
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the poſſefion of rhe” King, and his } 
Clark had been admitted, Inſtirated bo IG 
arid TnduRed, this ſhould not have Cook 6. pare, 
pur the King our of poſſeſſion of 3.29/76 
his Advowſon, by reaſon, Nullom 
Temps pccurrit Regi by his Preroga- 

tive, but the King might have reco- | 
vered his preſentment in a_Qrare 1mz- 35 Hs. 60. 
pedit' brought by him, for that the 

King was not bounden by the Ple- 

narty,z and alſo becauſe that rhe 

words of theSratute of Welſtm, 2, 

are' per fraudem & neeligentiam: and 

ſ{o'the King our of the ſaid Statute : 


| and'yetin ſuch caſe without a @Quare 


Inpedit firſt brought, the King could 
nor have removed the Incumbent 
out of the Church, | 

A Writ of Error was brought 1n Tn.4. Jacin 
B. R. toreverſe a Judgement given B.R. the King 
in a 2ware Inipedit in the Court of 75 anpiont 
Common Pleas: The queſtion there part 123, bt 
was, Whether a Double Uſurpation 
ſhould putthe King our of poſſeſſion 
of ' his, Advowſon, and pur him to 
his Writ of Right of Advowſon ; it 
was there adjudged, that it was. And' 
now Error was brought, . and the. 


| Error was affigned in the Matter of 


Law: and after many Arguments ' 
; P and 
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and Motions made, it was reſolved 
in this caſe, that the King might 
maintain a 9ware 1mpedit,for that he 
hath ſuch a priviledge, that as he can- 
not be put out of the Inherirance of 
his Adyowlon, unleſs by his own 
grant, ſo he cannot be of an Adyow- 
ſon: Bur an Ulſurpation and Plenarty 
upon it ſhall bind as to the poſſeſſion 
untill he remove the Incumbent by 
a Quare Impedit ; and fo it was ſaid it 

33.Eliz, C.B, Was adjudged 38, Eliz. in Huſlies 
Huſjies ale. caſe: and although it was ſaid and 
Pat. 25.Eliz, Objeed, that in Yardleys caſe : Paſc. 
C. B, Yardicys 25, Eliz. in Co. B. it was adjndged, 
_ ek that by two Ulurpations the King 
acc Might be put out of poſſeſſion, and 
put to his Writ of Right of Adyow- 
ſon: it was ſaid to that caſe, that 
the Record did not mention any in- 
duction upon the ſecond preſent- 
ment: ſo as there was notany ple- 
narty againſt the King. And Popham 
and Ta#ficld Juſtices faid, that they 
well remembred that the ſaid Tarleys 
caſe was well argued, as if there had 
been an Induction; But in the caſe 
at the Barr, it was agreed by all the 
Juſtices, that the ſaid Double Ulur- 


uw Ho o—_ 


put 
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put the King out of poſſeſſion: and 
thereupon the Jadgement given in 
the ſaid caſe in rhe Court of Com- 
mon Pleas was Reverſed. 


If the King hath an Advowſon in Stamford, ; 3. 
che right of his Ward,and a ſtranger 33. 


uſurps and preſents , and his Clark 
is in by fix moneths before the King 
brings his 9uare Impedit, yet this 
Plenarty ſhall be no good -barr 
againſt the Kingz and the reaſon 
rhereof is, becauſe the King ſhould 
be otherwiſe without remedy : For 
a Writ of Right of Adyowſon he 
cannot have, he having an eſtate in 
the Advowſon bur as Guardian; and 
therefore in that caſe Nulluw Tempus 
oceurrit Regi : for elſe a ſtranger 
ſhould hold a thing only by wrong, 
againſt him withour any ground: yet 
in that caſe,theKing ſhall not put out 


| . the Incumbent without a Quare Impe- 


dit brought : For ſo itis provided by 
che Scacute of r13.R.z., cap. 11.But if 


the King harh title to preſent by rea- c,,,. pub; 
{on of Lapſe, and the Patron doth Bahervites 
uſurp,8 preſents hisClark who is ad- ©: 


mitred, Inſtitured &Indued,&rthen 
dyerh, the King in ſuch caſe hath loſt 
his prefencation, and ſhall nor have 

bh P 2 the 
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che ſecond. preſentation, by: hjs Pre- 
rogative,; for there, 'Texmpus ocomrrit 
Rei: and the Kings ingereſt was ſpe- 
cially limited, and the-ſix monerhs 
was, the: ſubſtance of. his tile. 

Upon ,preſentation-to an Advow- 
ſon, the intereſt of the-preſentor is 
to. be conſidered - For in ſome caſes, 
an.Uſurpation, although it ſeemerh 
to. be by, Ulſurpation , ſhall nor. put 
the rightfull: Patron out of poſleſ- 


Cook x. parr, f190-:- and therefore if; a; man be 


Enſtic, 349. 


ſeized of an Advowſon in Fee, and! 
grants. three Avaydances unto one 
man, one after the! other, and the 
Church, becomes. -void , and the: 
Grantor himſelf preſents/his Clark, 
who.is-admitted, Iaftituted: and -In-- 
cucted., and afterwards the Church 
doth become void again, the Gran» 
tee ſhall-preſent to the ſecond Ayoy- 
dance, for. that: he: was- not: pur/.ouc- 
of. poſſeſſion. by the firſt- preſent. 
ment; for. the. Grantor had the. 


 Franktenement and the Fee of the 


Advowlon in him, ſo that he could 
not make any Uſurpation., ta gain: 
any. eftateto put the Grantee out; of: 
poſſeſſion: andalſo inreſpe&of-'the 
Privity of. the contra; berwixe. the: 
> > > aur 
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Grantor and the Grantee, the pre- 
ſentation of the Grantor upon the 
firſt Avoyeance, though ir feemed 
co be a kind of Uſurpation , yet the 
ſame did not put the Grantee out of 
the pofleſſion , or the intereſt which 
was in him of the two laft Avoy- 
dances. | 

It two Coparceners be of an Ad- ,, x.,.,. 
vowlſon, and they make compoſition 12 H. 8.1. in 
to preſent by Turns, andthe one of — 
them doth uſurp, and preſents in the Imp.3g. acc. 
Turn of the other ; this uſurpation 
doth not put the other our of poſ- , ,. ;, 
ſeffion; And ſo it is, if two joint- 440. 
tenants be of an Adyowlon , and 7: E 3:37. 
che one preſents his Clark, who is ks 
Inftituted and InduQted, this doth Rs 
_ put the other our of poſſeſſ- 51,7 #, 

In 20. E: 3 tit Qu, Imp. 63. there 
two Joint-tetiements were of an 
Advowſon; and one of them brough*: 
a 9uare Impedit againſt the other: 
and counted of an Adyowſon in 
common betwixt them ; Ir. was there 
faid by Schard, that this Writ will 
not lye: but an Afﬀize of Darrein 
preſenrment doth more proper- 
ly lye : Burt in that Cale it was 

-Y agreed 
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agreed, that the Defendant could not 
have a Writ to the Biſhop ; be- 
cauſe he did not make title ro the 
Advowlſon. 

But in the Caſe which before is 


7.31 H.4Qu. put,if the Joint-renanc that preſented 


Imp. 119, © dyeth, his preſencation ſhall ſerve 


27. H,8.11. foratitle in a_2uare Impedit brought 
acc, 


by the Survivor. 
If an Advowſon be granted to 
one for life, the remainder to another 
in Fee,and the Tenant for life dyeth, 
and afterwards a ſtranger uſurps,and 
che fix moneths paſs, in this caſe he 
in the remainder was withoutremedy 
by the Common Law, for that he 
could not havea Writ of Right of 
Advyowſon: for that Writ was' got 
maintainable but of his own poſ- 
ſeſſion, or his Anceſtors : and an 
Aſlize of Darrein preſentment > or 
Quare Impeait he could not have, 
becauſe the fix moneths were paſt : 
and fo although he had che Right of 
the Advowſon in him, yetthis uſur- 
pation ſhould have bonnden him,and 
gained the poſlefſion from him for 
that he had not any action for the 
recovery of his Right : and ſo it was 
ifa Tenant for life of a Mannor to 
which 


ata. ” S —— 
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which an Advowſon is appendant 
had ſuffered an uſurpation , and the 
Tenant for life dyed, he in the re- 
majinder had no remedy for this 
uſurpation : And although the words 
of the Statute of Weſtm, 2. cap. 5, 
are, Habeaxt eandem attionem & recu- 
perationem per Breve de Advocatione 
poſſeſiorium , qualem haberet ultimus 
Ante-Ceſſor ; Yet at this day, I do 
conceive the Law to be, that they 
ſhall be aided by the Stature of 
Weſtm. 2. notwithſtanding this 
— a upon the Tenant for 
ife, | 

7.R. 2, Statham, Qu. Imp. 34. it 
was admitted for Law, that if a Te- 
nant for life ſufferethan uſurpation, 
he in the Reverſion ſhall ayoid ir 
after the death of the Tenant for life; 
Notwithſtanding that the Book of 


Mich, 16. E, 3. Qu. Imp. 67. is, 


that a Purchaſer ſhall nor avoid a 
preſentation had againſt his Feoffor, 

45 E. 3. by Finchaen, it a ſtranger 
uſurpeth upon any Tenaat for life, 
and afterwards the Tenant confirms 
his eſtare in Fee, and the ftrangec 
preſenteth ewo or three times, and 
the Tenant for life dyeth : and af- 
P4 terwards 
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7,R. 2. Darr, 
preſent. 2. 
18, E. 3. Qu. 
Imp. 175. 
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terwards the Church becomes' void, 
I ſhall preſent, and upon any diſtar- ' 
bance [ ſhall have a_Quare /mpedjt ; 
for the Statute of Weſtm, 2. heing 
made for to ſuppreſs wrong doing, 
ſhall be taken largely : and ſo it was 
adjudged in the Court of Common 
Pleas, Paſc, 34. Jac, Rot. 1030, in 
the Lord Stanbope and Williams ca(e, 
where the caſe was, that a Prior did 
orant the next Ayoydance, and the 
Grantee ſuffered an uſurpation zand 
it was adjudged, that the Prior h im- 
ſelf might have been aided by the 
Sratute of Weftm. 2. cap, 5, and 
had a Quare lmpedit ; and fo was 
the Law taken to be for every Leflee 
upon an uſurpation had - upon his 
Leſlor, 

And 1d. 44. E, 3. Qu.Imp. 134+ 
by Belkaap and Finchden: if one be 
Tenant for life of an Advowlan in 
groſs , and a ſtranger preſenes, and 
renant for life confirms it, & then the 
Tenaar for life dyech, & theChntch 
becomes void. again. hein the Re- 
verſion may have a Quaye Impedit.} * 

Again, the time ot an uſurpation 
is: alſo conſiderable; if an uſurpari- 
on be had upon one to an pg 
on 
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Jon inthe tame of War, this uſurpa- 
tion . doth not pat the righful Pa- 
tron. ont of poſleſhon, although che. 
incumbent be inſtitured and indu- 
Red in the time of: peace: ſor the 
Law reſpe&s and looks back upon 
the original 'a& which is the Pre- 
ſentment; and the ſame being in 
time of war , the war doth not on- 
ly give priviledge to them which 
be. in the War, bur to all others 
within the Kingdom z and therefore 
although that the' admiſſion and in- 
ſtirution be in time. of peace , 
yer the preſentment being in time 
of War, the ſame doth not putthe 
Lawſul Patron out of poſſeſſion : So 
if an ufurpation be upon an Abbor, 
or Biſhop ( ſede wacante) this uſur- 
pation ſhall not prejudice his Suc- 
ceſſor, but that he ſhall have a ware 
| Impedit, and thereupon ſhall remove 
the incumbent, and ſhall preſent, 
bur if fuch an uſurpation had been 
in the time of his predeceſſor, this 
ſhould have put rhe Succefſor our of 
poſſeſhon, it the ſix monerths wete 


If the Patron of 2 Benefice be 
Outlawed , and the Church doth be- 
; | come 


9.E.$. 16.9CC. 


-ms Parſons Law, Cap.24; 
F. Mic. 29- Come void, ſo as thetit!e of preſent- 
—_ ©%>- ment is cometo the King, in regard 
Cornwals caſe, of the Outlawry ., and a ſtranger 
bare 6, 2 ufurps upon the King, and the fix 
' ** moneths pals, and the King brings 

a _-_ Impedit and removes the in- 

- cumbent, now is the Advowſon re- 
continned to the rightful Patron;and 

the uſurpation whileſt the ricle was 

in the King, did nor gain the inhe- 

ritance of the Advowſon our of the 

Rightful Patron , but that he after 

the Outlawry reverſed, or pardoned, 

may preſent, if the Church doth 

become void. Burt yer the Right- 

ful Patron may deftroy his own ti- 

tle, and give away his right unto an. 

uſurper by his own aR, and make 

the preſentation by the uſurpation 

good: as if two men preſent by 
uſurpation toagChurch , and their 
Clark be admitted , inſtitured and 

inducted, the Patron may releaſe his 

right in the Advowſon to one of 

them, and thereby deftroy his own 

title, and the ſame is good , and as 

to the preſentment ſhall enure to. 

the Clark of them both , and ſhall 

enure toeſtabliſh the Clark in the 
poſſeſſion of the Church, for _ 
| tas 


" ov -5Y Py Lis  &@© 


7 | Cap.15. 


Parſons Law. 
the Clerk comes in not meerly by 


tution of the Ordinary, which are 


Judicial and Lawful aRs ; and in ſuch 


caſe he to whom the releaſe was 
made, ſhall not now pur out the 
Clark, although he hath now betcer 
title to the Advowſon:But the Clark 
ſhall be now ſaid to be in by them 
both, and his title good , by this 
releaſe of the rightful Patron. 


Car. XXV. 


What Remedy the Patron hath for to 
recover his Advowſon, or Preſent- 
ment upon an Uſurpation, And of the 
Writs of Droit de Adyowlon. Aſ- 
fiJe de Darrein Preſentment , and 
Quare Impedic, 


F an Uſurpation be had upon the 

Patron of his Advowſon, or if 
he be diſturbed in his preſentation , 
the Church being void , the Law 
hath provided ſeveral Writs and Re- 
medies for the recovery of the Ad- 
vowlſon, and for the removing of the 
incumbent: 


219 | 
wrong, butby admiſſion and inſti- | 


.F. Glan, H 6, 
Cay. y ol Iib.1 Zo 
E IP.20321,ACC, 


"Parſorr Law, Cixv-25, 
incumbent * The Writs which the 
Law hath given to the Patron, is 
either a Writ of Righe of Advow- 
ſon , An Aﬀize of Dwrein prefent- 
metit, or a 9zare tripedit \, the firſt 
is a Wric for the Recovery of the 
Right of the Parronage , rhe other 
rwo are Writs concerning the pol- 
ſeſfion. 

Mic. 13. Jacob. in Co, B. it was 
holden, that if a man doth preſent 
by uſurpation to my Advowſon 
within the {1x moneths , I may have 
a Ware Impedit : But after the fix 
moneths paſt, Tam purtromy Writ 
of Right of Advowſon : ſo if one 
uſuprech vpcn the King, the King 
1s put fo h's Onare 1mprdit within 
che fix monerhs, and upon a double 
uſurpacion, he is pur to his Wit of 
Right : were this caſe , fot that is 
contrary to the Reſolution of the 
Juſtices in the caſe between the K'ng 
and champion, which before vide in 
rhe precedent Chapter. | 

The Writ of Right of Advows- 
ſon, is a Writ of the higheſt Nature 
that the Parron can have : it is ſuch 
a Writ wherein he may try his 
Right eirher by Battail or by Grand 
Afſhze: 


| CAP.29. y Par ſans Lap. ; 
|, Aſze: and'it lyeth-obly: for him 
who hath 3 .Feefimple inthe Partro- 
nage, and; doth not lye for' him 
who: hath but. only an: eſtace in:tazl, 
or any, other . inferiour: particulay 
eſtate. err 1 | 
It a man hath an; Advowſon: to 
him. and the heirs of; his- body, and 
for want of ſuch iſſue, to the te+ 
mainder-to- hjm, and his-heirs, if an 
uſurpation be bad upon;him, he ſhalt 
nat bave a Writ of Riightof Adyows 
ſon; and” recover the fimple : and 
that appeareth: by the Book of 4. E. 
3- 48% by.l##lby;, where ſuch a Te- 
nant:in tail broughta Writ of Righe, 
and, recovered; but an: eftate inirails 
Bat- yet:ſuch. a; Tenant: in rail may! 
have am Adſize of Darrein: Preſent- 
ment, or a, Puare Impedit at.his Ele- 


ion. | And in this Writ: the Plains Ee 


tiff muſt count: eicher of his.own: 
paſſeſianiof the Advowion, or ofthe! 
poſſeſlion of ſome of his Anceftars:. 
For if.man- purchaſechan Advowſon, 
to him and- his heirs;and.. afterwards: 
| the; Chinch: | becomes: void.,: :and} 
then a:ftranger+ that: hath\ no: righe-. 
to-preſent-preſents to theAvoydance, 
and his-Clark:be inſtituted and in- 
| duged, 


14.H.6, 15 b, 


arſons Laiv, © Cav.25; 
duced, and afterwards the Church 


doth become void again , there the 
purchaſer by this u{urpation is put 


| ont'of poſſeſſion of the Church,and 


cannot maintain a, Writ of Right of 
Adyowſon, becauſe therein he can- 
not Count of his own poſſefſion, or 
of the pofleflion of any of his An- 
ceſtors...* > 

- There is ſome difference in the 
form and frame of the Writ of Right 
of Advowlon. Foritis tobe known, 
that there is Advocatio eHMedictatic 
Eccleſie, and Medietas Advocations 
Eccleſie, Advocatio Medictatis Eccle- 
fie is, where there be two Patrons of 
one Church, and each of them hath 
right to pretenta ſeveral incumbent, 
one_to the one moeyetie of the 
Church, and the other to the other 
moyetie thereof ; and therefore in 
ſach'caſe, if an. uſurpation be had 
upon any one of them, or he be di-' 
ſturbed in his preſentment, - he ſhall 


have his Writ de dAdvoratione Nedt- 


eratis Eccleſia: or Quare Impedit pre- 
ſentare ad Medietatem Eccleþs :- But 
Medietas Advotationis _ iS , 

where two Coparceners be ot an Ad- 
vowſon, and they make compoſition 
to 


| Cap.25: Parſons Luw, 223 
to preſent by Turns , here each of 
them in trath bath arighe bur unto 
the moyetie of- the Church,for that 
there is but: one incumbeurt of the 
ſame; And.if one of them be to 
pring a Writ of. Right upon an 
vuſurpation, the Writ muſt be , De 
Medictate Advocationis Eceleſie: But 
if one of the ſaid Coparceners art 
her . Turn be. diſturbed in her pre- + 
ſentment, ſhe may bring a Q8re 33 17 6. 13. 
Impedit upon the ſame diſturbance z odiaesd: cafe. 
and the Writ may be Quare Impedit 
praſentare ad Ecclefiam : for that 
Damages are only recoverable in 
» the Quare Impedit; and the Writ is 
not grounded upon the right of the 
Patronagez8c yer although the Writ ©, ..... 
be general preſentare ad Eccleſia, Io:.in #;»/ors 
yet muſt the Count or Declaration ©**. 
be ſpecial according to her title, | 
Note 33. H, 6. 12, & 36. by 
Priſoit, a man cannot have a 2uare 
Impedit de Advocatione Medietats,or 
de Mediettate Advications; For if 
two have an Advowſon in Com- 
- mon, or Jointly, and one preſenceth, 
the other hath no remedy, becauſe 
that the preſentment is but a perſo- 
nal thing which is entier : Aud if 
| two 
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V. Cook 2 par. 
Inftir. 364+ 

38. E. 3.13, 
38. E. 3.19, 
br. Dro:t de 
Ketio. 8 acc, 


Bratton, lib. g. 
246, 247+ 
Flceta, lib. 5, 


CAP. I 2. 


Glanviiet, 6, 


cap, I7, 


gs fo Law. Cavay. 1 


be''diftirbe ,:/tie might fave his 
Divers Inpertit tp(ind Prifentiare ad. 
dns i adndnot 4d: Advarationen 
XMedieratis Eccleſia, of ad MeMictetens 
vAdvvcationis Frolbſie, | 

:1f there be two Patronsof two 
Churches adjoyning,and'the incum- 
bent of one of the Patronsdemand- 
eth'Tyches in! the' SpiticuaP Court 
agin(t che incumbenr of the other : 
ang the one of the Patrons ſueth a 
Wiilr "of 1adivevit to ſtop? his' pros 
ezcdings-rhete; becauſe the* righe' of 
tlic Parronaþe” 'cometh\in queſtion: 
In' tharcaſe, the Parron ofthe Clark 
prohijbed hive a 'Writ'de Redo 
dee Atlvoratione Decimarum;' in this 
Form, vis: *Precipe A. quod reddat B. 
Advocationety Ditimaram, Medietatis, 
Tet, guarte parti unius Carucat 
repre, cs 

Aiſfize of:Darrein'Preſeatnitht, or 
Afiſa ultinxPrefemattonis*; and 
Fnure Tmpedir, ate grounded upon' 
the poſſeſſion; which the Parron up- 
on”anuſurpation' had upon his own 


poſſeſſion, orhis'Anceſtors, ot upon 


af} a ſpecial Diftarbance, may biy& and 
maiacain z 


CAP.25. Parſons Law. 
maintain ; and thereby ſhall he re- 
coyer the preſentment, and remove 
the Incambent who is in by wrong, 
and recover damages, But yet there 
is a difference berwixt the Writs of 
Darrein Preſentment, and 9nare 
Impedit, For 1. Where 2 man may 


have Vic of Darrein Preſentment, 
there he may have a 2uare Impedit, 


bur nor 2 converſo. 2, A man may ? 


have a Writ of ,2#are /mpedit,with- 


G GI oiacts in, 
b-4 a 
n F 
. 
1 


30.E *y Darr' 
Preſent. 13.” 
Old Natur, 


out alledging of any preſentment in Brev.z;, 


a perſon certain z Burt atnan cannot 
have an Afſize of Darrein pieſent- 
ment, bur therein he muſt alledge 
the preſentment in ſome perſon cer- 
tain. 3. A Leſſee for years, Guar- 
dian, or Tenzntat Will may have a 
are Izpeait, but they cannot have 
or maintain a Darrein preſentment, 


5-H. Te. 14. by 
Farifax. 
So-E.3.14, by 


Hobert. 


6, TG, 


becauſe that no perſon can maintain **- 5 + *+ 


an "ve bur he that hath a Free- 
hold, 4. If the Husband he ſeized 
of an Advowſon in the Wives right, 


and a ſtranger dothuſurp , the Hus- 
band may have a Qnare Impedit in bis 


own name, without the naming the 
Wite in the Writ, for that the di- 


ſturbance is perſonal, which falls in. 


dammage to the Husband : But he 
Q” Cannot 


Parſons Law, Car,25. 
cannot have an Aſſize of Darrein 
preſentment wherein the Advowſon 
50. E. 3.14. 15 to be recovered , but the Wife 
muſt be joyned, and named in the 
Writ. - ee 
In Aſſize of Darrein preſentment 
the Writ doth ſuppoſe that the 
Defendant doth deforce him of the 
Advowfon , and yet in the Count 
or Declaration he Counts that he 
or his Anceſtors did laſt preſent ; 
and the Count although it ſeemeth 
repugnant tothe Writ, yet it is not 
. ſo, but is good, and the Count ſhall 
not for the ſeeming variance abate 
the Writ, becauſe there is ne other 
form of Writ. 
In theſe Writs of Darreis pre- 
52. -}.2r. {entment,and Quare Impedit, Apro- 
33.E 3.prote- teftion doth not [ye for the defen- 
wn5* ,, Gant, becauſe of the danger of the 
ir H.6.; Lapſe ; Neither ſhall Consſans of 
15. E.3.Co- Pleas bs granted in a Duare Impedit, 
9+ becauſe the inferiour Court cannot 
s. 4.7.36. write to the Bithop ro admit the 
Sr, Aid.129 Clark : neither ſhall a man have aid 
in a Qzare Impedit for the danger of 
Lapſe. | | 
Every 2uare Impedit muſt be 
brought againſt the Patron, the Or- 
rn ne» dinary, 


dinary, and the Incumbent ; For 
if it be brought againſt the Ordi- 
nary and Incymbent only . without 
naming the Patron in the Wric , the 
Writ ſhall abates Bur yer it ſtands 
upon this difference, v/F. It the In- 
heritance of the Patron in the Partio- 
nage is to bedeveſted by the Judge - 
ment tobe given in the 2#are Impe- 
ait , then the Patron oughr to be 
named in the Writ; But when the 
inheritance is not to be diveſted by 
the Judgement, but the preſentment 
only to be recovered , there it is 
not neceſlary that the Patron be al- 
wayes named in the Writ, 

If A. hath the Nomination to a 
Charch, and a Biſhop the preſenta- 
tion , and the Temporalties of the 
B ſhop come to the King, and after- 
wards the King doth preſent without 
the Nomination.of A. and his Clark 
is inducted ; There the Quare 1m7- 
pedit muſt be brought againſt the 
Biſhop and incumbent only, for that 
the King cannot be a Diſturber,and 
the Writ will not lye againſt him 
for that he can dono wrong - Bur it 
ſcemeth, the B.ſhop muſt be named 
in the Wrir ,, for that the incumbenr 
Q 2 could 
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- 


Cook 7. part, 
25, in Haſls 


caſe, 


33.-H.8, Dyer 


48. 


4. E. 6. pet. 


Br, 419, 


128 


Cook x. pait, 
Inſtr. 344. 
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could not come into the poſlefſion 
of the Church, but by the Admiſ. 
ſion of the Biſhop, and the Biſhop 
may be a ſpecial Diſtuiber: And as 
it 15 good policy upon every pre - 
ſentation had by uſurpatjon,or other 
Diſturbance, to bring a Puare Impe- 
adit as ſpeedily as may be : fo like- 
wile it 15 gooc policy to name the 
Biſhop in the Writ, as it was holden 
by the Juſtices in the Court of Com- 
mon Pleas, Mic, 3. Jac, in Lancaſter 
and Lowes cafe : tor then he ſhall 
not Collate for Lapſe, it the Church 
void during the fix moneths: Nei- 
ther ſhall che Me.ropolitan , if the 
time be come unto him, Collate for 
the ſame Lapſe z For ir is a Rule 
in Law, That the Metropolitan ſhall 
never Collate for Lapſe, but when 
the immediate Ordinary might have 
Collated for Lapſe , and hath ſur- 
ceaſed his time : And in this caſe, 
the Ordinary cannot Collate, becauſe 
he is madea party tothe Writ which 
is broughr, | 
The Writ of Puare Impedit 1s a 
Mixt Actions for Summons and Se- 
verance lyeth therein; and although 
the preſentment may 7ncluſve be 
: ; recovered 


' CaP.25: _ Parſons Law. + 229 
recovered thereby z yet Damages 
are the principal which is reſpeed 
initz and therefore If the Husbind 
and Wife be ſeized of an Advow- 5% E. 3. 13. 
ſon iq the right of the Wife "if the 555220: 
Church be yoid. and the Husband be 
diſturbed in his preſentment ro the 
Avoydance, he may have a 9uare 
Impedit in his own name , without 
naming the Wife in the Writ for 
although the preſentment be reco- 22 i 6-27b. 
 vered thereby, yer .for the diſtur- 9557-7 
| bance which is a perſonal wrong , 
damages are to be recoye;ed, which 
ſhall go tothe Husb:nd z and there- 
fore a releaſe of all Actions perſonal, 
is a good barr in a Qwuare Impeait 
br ought by him, 

If the Plaintiff be Non-ſuitin his ,. vc. 
Puare Impeait after the appearance , 22. H. e. 44.f. 
the ſame is a good barr in another 3% Zi 6: *#: 
Duare Impedit brought within the ' © oþ 
{1x moneths z and the Detend inc 
upon title made, ſhall have a Writ 
to the Biſhop : and ſo it is if the 
Plaintiff dorh diſcontinue his ſvit : 
orit he be made a Knight pendant the Cook 7 part, 
Writ, the ſame ſhall abate the Writ > 4s Pat 
becauſe it is bis own Ac: But it j 
the Writ doth abate for inſufficien- 


Q 3 cy 


* i Sh. 


. Parſons Law. Cap.15. 


cy of form, or for falſe Latine, or 
miſnaming of the Plaintiff or De- 
We, fendant in it, there the De/endant 
26 E-3- W* ſhall nothavea Writ to the Biſhop, 
. Imp. 163, apy 

- Cooks. part, but the Plaintiff ſhall- have a new 
Spencers ale: Writ by Fourneys Accomprs, - 

It ewo Tenants in Common , 


230 
JS» 


| RE bens or Copa:ceners be of an Advowlon, 
279- _ and a ſtranger doth nſurp, ſoas their 
37-E ; vie. Right is turned into action , and 
665. = bring a ware Impedit,. and fix 
2 moneths paſs, and then one of rhe 


- Plaintifls dyeth, the Writ ſhall not 
PR Topo, abate, but the Survivor ſhall recover; 
Infir. 198, Otherwiſe there would be no remedy 
3-H.5.% to reire(s this wrongful uſurpation 
Qu. Imp. 71, . : . 

but they muſt joynin the firft Writ, 
for if the Writ be brought by one 
of their, the Writ ſhall abate: But 
ifa 0zare Inpedit be brought againſt 
the Parron- and the Incumbent, and 
peudant the Wric, the Patron dyeth, 
there the Writ ſhall abate, as it is 
{11d in Cook 7. part in Halls caſe, 
Bur queze of that caſe. For thar it 
{eemeth contrary to the caſe in 
| - 3+ Eliz, Dyer 194. where the caſe 
3-Eliz, Dyer. 
124. 


-?** was, that the B ſhop of Coventryand 
Litchfield, Patron of two Prebends, 
granted the next Avoydance alterius 

coram 


CaP.25; Parſons Law. 
| coram primo vacant, Which was 
confirmed by the Dean and Chapter; 


the Biſhop dyed, and one of the 


Prebends voided, and the Snccefſor 
of the Biſhop preſented , and afrer- 
wards the Grantee. brought a fuare 
Impedit within the fix moneths, 
and two yeats after the Iſſue was 
found for the Plaintiff , and the 
Biſhop dyed, and yet the Plaintiff 
"had his Judgement, and had a Writ 


to the Biſhop to remove the Incum- 


bent who was preſented by the 
Succeſſor of the fir Biſhop, 
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Cay, XXVIL. 


of the Profits of the Reftory , viz, 
'  Oblations, Obventions Offerings and 
Tythes. CA ud where Suit for Tythes 
ſhall bein the Spiritual Court; Where 
zn the Temporal Court, | 

'TY Profits and Fruits of the 
Parfonage or Rectory belong- 

ing to the Parfon or Vicar beſides 

the Gleab Lands, of which we have 

before ſpoken,dorh chiefly conſiſt in 
Oblations,, Obventions, Offerings 

and Tythes. Of Oblztions, Obven- 

tions and Offerings being meer Spi- 

ritual things, and not much touched 

upon in the Books of our Law, [ 

will forbear to ſpeak at this time g 

and ſay {ſomewhat of the Laſt of 

them, viF. Tythes ; of which there 
Cook 11, part, 1S much laid in the Books of the 

13.n 7% Common Lay, 

caſe. © + Tythes are an Eccleſiaſtical Inhe- 
_ 7.E.6, Dyer ritance , Collateral to the eſtate of 
oe liz.n the Lands, wis, to take the tenth 
Co. 8. Pcr4ins part of the profics of the Lands,and 
ad yds recoverable only in the Ecclefiaſti- 


caſe anjudg. 
ACC, ai cal 


cal Court : They are not extinguiſh- 
ed by ' a Feoffment made of the 
Lands ; by the demiſe of the 
Lands, with all Profits and Com- 
modities belonging to the ſame they 
will aot paſs : They are not iſſuing 


out of Land as Rent is, Nor can they 


be extint by Unity of poſſeſſion, 
unleſs it be a perpetual Unity, as 
hereafter ſhall be ſhewed : All which 
prove them to be Collateral ro the 
Land. 

In Antient time before the Conn- 
cil of Lateran , every man might 
have given his Tythes to whar 
Church he pleaſed , and have be- 
ſtowed them upon what Parſon he 
choughe beſt ; Or the Biſhop of 
every Diocels might have made a 
Diſtribution of chem, within his own 
Dioceſs:But by a Canon madein the 
ſaid Council every man is ſince com- 
pellable ro pay or give his Tythes 
ro the Parſon, or Vicar of that Pa« 
riſh where they are growing or ariſe- 
ing: Now although before the ſaid 
Council the parties might have 
granted them at their own Liberties: 
Or that they might have been diſtri- 
buted as aboveſaid : and by the ſaid 
: C*n0n, 
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Canon they arte now reſtrained to 
give or pay. them to the Parſon or 


Vicar of that Pariſh where the 


Tythes ariſe : yet did not that Ca- 
non make them to be more Ecclefi- 
aſtical then they were beforez But 
the Juriſdiion of Tythes as well 
before the ſaid Canon, as ever ſince 
did de jure belong to the Eccleſiaſti- 
cal Courts For neither Aſſize or 
Precipe did lye of Tythes , or any 
other Eccleſiaſtical duty at the Com- 
mon Law; and therefore although 
we find in ſome Books and Records 
of our Law, That Suits have been 
proſecured in Courts of Lords of 
Mannors, and in the Kings Tempo- 
ral Courts, as in particular, Cook 
2, part, Inſtit. 661. A Scire facias 
at Common Law lay of Tythes, 
Regiſter 165.' A Writ of Covenant 
brought to levy a Fine de Decimi 
Garbaram, wherewith agreeth 38, H. 
6.20. 7. E. 3.5. by Parning : and 
a Writ of Right of Adyowlon, de 
Adwvocatione Decimarum Eccleſia, as 
is ſaidin 4. E, 3-27. by Shard and 
$toxer, with which agree the Books 
8. Ec 3.49. 12; E- 4.13. 31. H.S8, 
br,, Prohibition 17. Yet the ſaid 

" "R- Suits 
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Suits were not for them as Tythes 
meerly,but as Lay- profics apprender, 
and not as Eccleſiaſtical duties ; and 
therefore where it appeareth in the 
Book of 44. E. 3. 5. that an Aſsiſe 
was brought 'of Tythes , it is to be 
obſerved in the Book, thatthe Aſviſe 
there broughr, was of the tenth of 
all manner of Corn and Grain grow- 
ing in 100. Acres of Lands, after 
the Tythes of the Parſon were 
taken, which was but a Lay-Profit 
Apprender,and no Eccleſiaſtical Da - 
ty. 
If Tythes do lye in any Forreſt as 
in the Forreſt of Winſor, Rokingham, 
Sherrwood , or other Forreſt which 
is ont of any Pariſh, the King ſhall 
' havethem by his Prerogative: and 
not the Biſhop of the Dioceſs.or the 
Metropolitan of theProvince,as ſome 
have thought : Bur yet it feemeth 
by the Book of 22. Af. 75. That 
if there be cauſe of Suit for ſuch 
Tythes againſt the Parties who 
: ought to pay the ſame, the Suir 
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44 E. 3-5. 


I4. HM, A+ 17. 


22. Aſl.75.Br. 
D:/mes 10. 


muſt commence, and be brought 


in the Eccleſiaſtical Court : Bur if a 
. ftranger taketh away ſuch Tythes, 
then for ſachTreſpals, Suit may be in 

-. mo 


da a ful 
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38. E.3.13.by 
Finchaden. 
Cook x x-part» 
Dr. Graunts 
caſc. 


33, E. 3.20, 
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the Temporal Court, as the” fame 
may be forthe taking away of other 
g00ds in the like caſe; And in ſome 
caſe, aQions 'will lye of Tythes at 
the Common Law, as it was adjudg- 
ed Trin. Car.15.in the Kings Bench, 
that an Ejedione firme will lye of 
Ty thes, 

In 16. E. 3. Qu. Imp. 147. the 


. King brought aPrecipe quod reddat of 


che fourth part of the Tythes and 
Offerings of the Church of S*. Dun- 
flans in the Weſt, againſt a Prior,and 
it was Ruled that the Writ did lye; 
bur it is tobe noted, that the Wrir 
was not brought(asI conceive)againſt 
the Prior as a Pariſhioner who ought 
to pay the Tythes, but againſt him as 
Prior, for raking away the Tythes 
againſt Rights ſoas the Suir was not 
Originally for the Tythes as Tythes, 
but che wrongful raking and carrying 
them away, Por Tythes ſet forth ate 
become Lay Chatcels, for which the 
King had his Remedy at the Com- 
mon Law, if they were taken from 
him : and by the Common Law, the 
King was capable of Tythes. 

In 38 E. 3.20. A Prior Alien Far- 
mer of the King, was indebted to 
che 


| Car.26. Parſons Law. 
the King for his Farm,and being ſued 
for the fame in the Court of Exche- 
 quer, he ſhewed unto the Court 


that there was a Parſon who held - 


a portion of Tythes which was 
parcell of the pofleſsions belonging 
to his Farm; and that the Parſon 
'withheld the Tythes from him, fo 
as by reaſon thereof he could not 
pay the King his Farm Rent with- 
out having of thoſe Tythes which 
were in the Parſons hands: and upon 
this a 20 Hin iflued out of the 
Court of Exchequer , at the Suit of 
the King and ot the Prior againſt 
the Parſon, for the paying of thoſe 
Tythes to the King : and there it 
was ſaid by Shipwich, That of that 
which concerneth the King , and 
may turn to his advantage , and 
may haſten his buſineſs, whether the 
thing be Spiritual or Temporal, the 
Courr of Exchequer ſhall have the 
Juriſdiction ; Bur note, that that was 
by the Kings Prerogative, for that 
It was agreed, that Suit for Tythes 
doth nor fall into the JuriſdiRion 
of the Kings Bench, or Common 
Pleas, for that the Right of Tythes 
is determinable only in the Eccle- 
ſiaſtical Courr, Il 
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. All Tythes then being originally | 
Sueable for; and recoverable in the 
Eccleſiaſtical Court., let us ſee how 
far the Statute of 32. H. 8, cap. 7. 
hath altered the Law in this point, 

After the Statate of 27. & 31. 
H. 8. of Diflolutions of Abbies and 
Moniafteries : { by which Ads.of 


' Parliament, many Adyowſons, Par- 


ſonages, Vicariges, Penftons, Por- 
tions and Tythes came unto the 
Crown , and were afterwards by 
Conveyance , or otherwiſe trans- 
ferred, and granted over unto 
Lay perſons who were. not ca- 
pable of Tythes by the Common 
Law ) The Stature of 32. H, 8. 
cap- 7. was made : By which Statnte 
it is enacted, wiz. That if any per- 
ſon which ſhould baveany eſtate of 
Inheritance, qr Freehold , Term , 
Right, or Intereſt in any Parſonage, 
Vicarige, Portion, Penſion, Tythes, 
or other Ecclefiaſtical or Spiritual 
duty or profits, then made Temporal, 
or which ſhould be ſuffered to go into 
Lay mens hands, ſhould be diſleized, 
wronged, or kept out of their Law- 
full Inheritance, Rights or Intereſts 
to the ſame ; thar the perſons ſo 
| Diſſeized, 


Cap.26: 


Diffeiſed, or wrongfully kept ont of 
their rights or pofleſhons, their heirs, 


Parſons Law: 


&c.(hould have recovery in theKings 
temporal Courts for the recovery of 
their rights or poſſeſſions by Writs 
of Precipe quod reddat, Aﬀiſe of Novel 
Diſſeifin, Writs of Dower, or other 
Writs as the Caſe ſhall require. 
This Statute for theſe Tythes , 
Oblations, and other Spiritual pro- 


fits made Lay fees ia temporal mens 
| hands as aforeſaid,gave remedy in the 


Kings temporal Courts ;.Yet did not 
this Statute take away the force of 
the Eccleſiaſtical Law concerning 
Tythes : Bur for not ſetting forth 
of Tythes, or for refuſing to pay the 
ſame, all Ecclefiaſtical perſons who 
had right before the ſaid Statute to 
have Tythes,or Oblations, &. might 
demand and ſue for the ſame in the 
Ecclefiaſtical Court-: So as this Sta- 
tute was an addition unto the Law in 
reſpeR of the Lay fees, and noaltera- 
tion or Diminution of thar power 
that che Ecclefiaſtical perſon had for 
his Tythes in the Spiricaal Court be- 
fore the Statute z And upon this 
Law (as I conceive) was the Caſe of 
7. Ed, 6, in Dyer 83. grounded; 

: where 
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 wherean Afliſe was brought de libero 
renemento de quadam portione decima- 
rum. And the Caſe of Paſc. 5, Jacobi. 
the Counteſs of 0xfords Cafe, where 
a Writ of Dower was brought of pre- 
dial tythes : for that I have not 
found, or read in any book of the 
Common Law, That a woman was 
dowable of tythes , or that any Aﬀile 
or Precipe did lye of them as Eccle- 
ftaſtical duties ; for that ir is ſaid, in 
Cook 1 1. part 13.in Pridle and Nap- 
pers Caſe, That a Lay-man could nor 
have an inhericance in tythes at the 
Common Law ,z nor did they paſs 
betwixt party and party as other 
temporal inheritances did : But now, 
. (as I ſaid before) tythes and other 
Eccleftaſtical duties that came co the 
Crown by the Statares of 27. and 
31. H,$, of Diflolutions', are by 
theſe Statutes in the hands of 
Lay-men temporal inheritances, and 
{hall be accounted Aſſets, and the 
husband ſhall be tenant by the Cur- 
tefie, and wives ſhall be endowed of 
them, and have other incidents be- 
longing to temporal inheritances : | 
This only Ecclefiaſtical quality and 


priviledge they ſtill have and retain, 
chat 


CaP.26, Parſons Law. 
| that the owner or proprietor thereof 
may ſue for the ſame tor the ſubſtra- 
 Rion of them if he pleaſe, 

In the ninereeath year of the.raign 
of Queen Eliz. in the Kings. Bench, 
it was diſpured, whether tythes were 
due de jure divine, or -by the conſti- 
rution only of men; and ir ſeemed to 
the then Judges, that they were as 
well due by rhe confticution of Kings 
as by the Law of God : this agreerh 
well with the diſcourſe of the Stu- 
dent in the book called DaQor and 
Student, fo. 166. If it was diſputed 
de quota parte , for the Student there 
holderh, that the tenth part was due 
only by mans Law ; and for to con- 
firm his opinion, he voucheth Gerſo, 
the Divine, in his treatiſe intituled 
Regule mozales, where he {aich, Solutio 
Decimarum Sacerdotibus eſt de jure 
divino, quatenis inde [uſtenteniar ;, ſed 
quoad tam hauc quam illam parte 
aſſtenare, aut in aitos redditus commu- 
tare poſutivi jurss eff, And in ano- 
ther place where he ſaith, Non voca- 
tur portio Curatis debita propterea De- 


cima, eo quod. fit ſemper decima pars z 


. imo eſt interduam wiceſima, aut triceſi> 
14 :. but that tithes were due ex jure 
R' 


. divino, 
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divins, there was never any queſtion, - - 
or doubt; but de qu2ta parte, there 
hath been ſome queſtion - and al- 
chough we find in Mr. FitJharberts 
Natura Breviam 30, that before the 
Statute of 18. E. 3. right of tythes 
was ſometimes decided in temporal 
Courts, concerning which I have be- 
fore delivered my conceir, yet did 
not that make them not to be Spiri- 
tual, as before is ſaid : for we ſee 
that the Probate of Wills and Teſta- 
ments did belong unto Lords of Man- 
nors in their Courts, and did apper- 
rain to the Spiritual Courts bur of la- 
cer times, as is ſaid in Cook 9. part in 
Henſloes Caſe, wherewith agreeth 
Liawced Lib. 5. de Teſtament, and 
11 H. 7.12, and belonged unto 
Ordinaries, ex conſuetudine CA nelie, 
& non ae communi jnre,as is there alſo 
ſaid ; Yet it is not to be thought or 
doubted, but that Wills and Teſta- 
meats, and Legacies therein contain- 
ed, were eſteemed Eccleſiaſtical, and 
toappertain to Eccleſiaſtical juriſdi- 
Etion, But tythes (as I conceive) in 
themſelves ( quarenus tythes) were 
ever Spiritual and due ex jure divine, 
and were not accounted as temporal 
Ss 2 inhett« 
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inheritance; for they could not be 
appendants unto Mannors or Lands ; 
nor were they - ſuch things out of 
which rents and ſervices could be re- 
ſerved, nor were they transferrable as 
other temporal inhericances were 
and yer they might have been given 
in exchange for other temporal in- 
herecancess for in exchanges it is 
not requiſice that rhe things ex- 
changed be of one nature or qualicy, 
and therefore the exchange of rythes 
for annuity or rent was good in 9, E, $E-+2:. the 
| . , py rior of See 
4. 21. inthe Prior of Sempringhams ,;,,1.,; cafe. 
Caſe, bur there it is to be noted, 
chart the ſame was betwixt Religious 
and Ecclefiaſtical perſons, and not 
betwixt them and Lay men; for be- 
fore the Statute of 32, H.8. cap, 7. 
Lay men were no way. Capable of 
tythes in pernacy, as before is ſaid: 
If a Parſon maketh a leaſe for years 
of his Parſonage and Gleab lands, 
rendring arent forall manner of de- 
mands as well Spiritual as Temporal, 
yer the leaſce ſhall pay the rythe _. _ 
hereof co the Parſon for that land, as 32-Eliz. Par- 
it was holden Paſlc. 32. Eliz, in Par- on Bahingtons 
ſon Babbingtons Cale, for that rtythes zo..s. Dyer 


are due ex jwre diving, and they can- 43; 42-E. 34, 
; 2 not 13.by Kirton, 


\ 
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Tr. 38-Ellz. 


B.R, Bl:rrcos 


Caſe.Cro. 3. 


pait 479» 


Mic. 6. lac, 


Co B. Srihs 


Caſe. 
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not be incladedin the rent; butquere 
of that Caſe, for that it hach been 
lately holden and adjudged, Trinit. 
38. Eliz. in Bl:nco Parſon of Marſtons 
Caſe, which ſee in Cro, 3. pargg79. 
that of theGieablands the leaſee ſhall 
not pay tyrhes, becauſe it is parcel of 
the Church lands, and Eccleſia Ec- 
cleſie Decimas ſoluere ncn deber. 

If tvthes be ſevered and ſer forth, 
and afterwards the Parſon leaſeth 
oat his Parſonage, wichour mention- 
:ng of rhe t1 thes, the tythes ſer forth 
ſh ll paſs; 2nd ſo it was adjudged, 
Mic 6. Jacobi | inthe Common Pleas 
in Smiths Cate , for although they be 
divided and ſevered, yet they are (as 
yet)Spiritual duties of the Parſonage; 
bur if the tythes RECUrySs inro the 
Barn, and afterwards the Parſon leaf. 
eth out his Parſonage with all pro- 
firs, commodities, cs, thoſe tythes 
ſhall nor paſs to. the tealſee, for that 
by ſo doing they are now become his 
Lay chartels. 

If a Parſon doth demiſe his ReQo- 
ry for years,” the tythes will paſs 7z- 
' cluſive, although the leaſe be by word 
only: But if a Parſon leaſerh our his 
tythes alone, they will not-paſls _ 

Cc 
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the leaſe be by deed or writing, as | 

was adjudged, Tr. 26. Eliz. inthe 2 OO 4 
: : .K117:by an 

Kings Bench in Withy and Sanders Sade; caſe, 

Cafe, Bur that ſtznds allo upon a 

difference; tor the Parſon may demiſe 

his tythes to the owner of the land 

for one year by word only, as it was 

agreed by all the Judges in B.R, Mic. 

2, Car. Rot. 179, in Bellamy and 11. 6.0 

Babthorps Caſe; but he cannot demiſe BR. scuary 

them toa ſtranger, but ir muſt be by 04 5199195 

deed ; and alchovgh rythes will paſs *** 

to the owner of the ſoil by ccntract 

only, as before is ſaid z yet may the 

Parſon notwithſtanding ſuch con- 

rract ſue the owner of the foil for the 

tythes in kinde in the Spiricual 

Court, and the owner by reaſon of 

ſuch a contract ſhall not have a pro- 

hibition to ſtay his ſuit there, as was 

holden Mic, 8. Jacobi in Co. B. in Mic. g.1ac. 

Crofts Caſe , but the owner may ſue © Þ: £9 

the Parſon upon the contra in the © 

temporal Court,and recover as much 

in damages; bur then in his pleading 

he muſt not declare of a verbal con- 

tract, bur muſt ſer forth the ſame to Paſe.7 Tac,” 

have been made in writing ; and fo it _ "OY 

was holden, Paſc. 7.Jacobiin Co.B. 

in Pawlinzs Caſe. 

3 Car, 
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Cay. XXVII. 


hat Perſons were capable of tythes as 

the Common Law : of what things 
rythes fhall be paid. What ſhall be 4 
good Modus Decimandi for tythes, 
and how far it binds the incumbent 
and his ſucceſſor. And of divers other 
things concerning the payment of 
zythes. 


BY this that hath been ſaid, it ap- 
peareth, that by the Common 
Law, a meer Lay man was not capa- 

ble of tythes, nor could any man ſue 

for the ſame in the Eccleſiaſtical 

Court, except he were a Spiritual or 
Eccleſiaſtical perſon : and to that 

purpoſe, ſee 11. Af, 9, where it is 

{aid, that no man fhall ſue for tythes 

i: Ag, but the Parſons and if he joyneth 
__ anotherin the ſuic with him, his ſair 

ſhall abate. | 

2.R.2. Juriſ- Ina. R.2. Juriſdiation 37: In an 
£937 © ation of Treſpaſs, the defendant 
juſtified for tythes in the right of his 

Maſter, and pleaded to the juriſdiQi- 

on of the Court, and he was forced to 

| anſwer 
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anſwer the ation there, for that the 
plaintiff could not have his remedy 
in the Spiritual Courr againſt the de- 
fendant for the ſaid tythes, nor could 
the defendant ſue the plantiff in the 
Spiritual Court for the ſame, bur a 
prohibition would lye,for that he was 
not a perſon able to ſue for tythes 
there, being a Lay man zand the right 
of the tythes was not tryable in the 
Spiritual Court, but betwixt Spiri- 

tual perſons: fo in an action of Treſ- 

paſs brought by a Vicar for taking of % 43: 
his goods, the defendant pleaded, 

that I. S., was Parſon of the ſame 
Church , and that the goods were 
tyches ſevered, and that he as the 
Parſons fervant took them; the plain- 

tiff replyed that he was Vicarof che 

ſame Church, and that he and his 
predeceſſors Vicars, had uſed to.have 

the tythes as belonging to the Vica- 

rige, and traverſed that they were ' 

the goods of the Parſon; the defen- 

dant demanded the juriſdiction, be- 

cauſe that otherwiſe the right of the 
tythes would in that aion be tryed 
berwixc them; ir was the opinion of 

the whole Court, that as this Caſe 

- was, the Court ſhould not be ouſted 

R 4 of 


39-E. 324.4. 
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of the juriſdition, becauſe the plain- 


tiff could not have his action againſt 


the defendant in the Spiritual Court, 
nor the defendant there againſt him, 
becauſe they were nor both Spiritual 
perſons betwixt whom the right of 
the tythes could be tryed in the Spi- 
ritual Conrcs, burin all ations, if it 
appeareth by the plea in bar of che 
defendant, or by the plaintiffs Repli- 
cation, that the right of the tythes 
doth come in debate, if the perſons 
be of ability to ſue there, the Tem- 
poral Court ſhall be ouſted of the 
juriſdiction; by which Caſes it ap- 
peareth, that by the Common Law 
no perlon was capable of rythes but 
a Spiritual perſon, nor.could any ſue 
for the ſame in the Eccleſtiſtical 
Court, except he was an Ecclefiaſti- - 
cal perſon betwixt whom the right 


. of tythes was only tryable; bur yer 


at the Common Law, the King being 
perſona mixtacum ſacerdote as it is ſaid 
in 10. H, 7. was capable of tythes, 
and his Patentee by his prerogative, 
as appeareth by the Caſe of 22. Afl; 
75, before ciced ; where the King 
having tythes in the Forreſt of Rock- 
ingbam, did by his Letters Parents 
* | grant 


Cae.27: Parſons Law: 
Frant the ſame unto the Provoſt of 
C. who thereupon brought a. Scire 
facias againſt the Occupiers of the 
lands within the Forreſt to have 
execution of thoſe tythes, and the 
Writ was allowed, although the exe- 
cution was afterwards ſtzyed for 
ſome other cauſe; and the cauſe 
perhaps might be for that the ſaid 
Provoſt was not an Ecclefaſtical per- 
ſon (for there were many Lay Pro- 
voſts) ideo quere that Caſe and the 
Record thereof, 

Now alttough a meer Lay man, 
Monks who as Bede ſaith were mere 
laict, were not capable of tythes by 
the Common Law in pernancy, and 
as to ſue for the ſame in the Eccleſi- 
aſtical Court, yet by the Common 
Lay a meer Lay man was capable of 
a diſcharge of tythes ; and that two 
wayes: firſt, by grant of the Parſon, 
and ſecondly, by compoſition; for a}- 
though a meerLay man could not,nor 
can at this day preſcribe in zo dect- 
»anado, as it is ſaid in Cook 2. part in 
the Biſhop of Wixchefters Cale, and 
in8.E 4.14, by Choke, yet may he 
preſcribe in 220ds decimandi to pay a 


compoſition to the Parſon in lieu ” 
a 


249. 
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all his tythes; and fuch compoſition 
ſhall binde the Parſon; and although 
they in the Spiritual Court will not 
allow of any plea in diſcharge of 
tyrthes in their Courts, as it 1s ſaid in 
Doctor and Student't77. and in 8.E, 
4- 14. by all the Serjantsz yet upon 
a ſurmiſe and ſuppoſition of a modus 
decimand; in the Kings temporal 
Courtsa prohibition ſhall be awarded 
unto the ſpiritual Court to ſtay their 
proceedings untill the modus deci- 
14nd be tryed inthe Kings temporal 
Court. 

Mic. 33, Eliz, in the Kings B, in a 
prohibition ſued by the Biſhop of 
Lincolne againſt Cooper, who ſued him 
in the ſpiritual Court for tythes, the 

'Bſbop ſuggeſted thar he and his 
Predeceſlors were ſeiled of the Man- 
nor of D. and that as long as 1t was 
in their poſſeſſions, had been diſcharg- 
ed of tythes ; and that the Mannor 
in the time of E. 6, was cofiveyed to 
the Duke of Somerſet in fee, and af- 
rerwards was regranted to the Biſhop 
and his ſucceſſors : In this Caſe ir 
was ob ected, that the preſcription 
was not good de non _—_— and 

it it was good, yet itWas interrupted 
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by the ſeifin of the Duke and al- 
though that the Mannor was re- 
aſſured, yet that the preſcription was 
not revived; Bur it was reſolved by 
all che Juſtices, thar the preſcription 
was good in the Caſe of a ſpiritual 
perſon,but not in the Caſe of a com- 
mon perſon; and that in this Caſe 
the preſcription was not gone by the 
interruption, for that tythes are nor | 
iſſuing out of lands, neither can unity Y- Cook rr. 
of poſſeſſion extinguiſh them, nor _— 
were they extinguiſhed by a releaſe acc. 
of all right in the land, 

In 38. E. 3. grants 84, A Prior 38-E.; grants 
imperſonee did grant unto I[.S: thar *+ 
he ſhould not pay tythe of corn or 
grain growing upon ſuch lands, and 
the grant was holden good, and did 
binde the Prior ; ſoin 38. E. 3, juriſ- 
diction 44+ the Prior of R. brought oo 3.Juriſ- 
an ation againſt the Abbor of S. and **** 
his cofreers for taking of his corn; 
the defendants pleaded , that the ' 
Prior was Parſon of the Town where 
the corn grew, and that their lands 
were not tytheable, by reaſon of a 
compoſition made betwixt chem and 
the Prior for the tythes of their 
lands and in that Caſe it was ad- 
= judged 


252 


Parſons Law. Car27, 


judged, thar if che ation be brought 
tor the tythe of the land, thar che 
compoſition pleaded will be a good 
barto the action: And it appearerh 
by the Regiſter fo. 38. thac a man 
may be diſcharged from the payment 
of tythes by compoſition made with 
the Parſon or Vicar, and it is uſual, as 
by many Caſes herein after it ſhall ap- 
Pear. 

Now although it be agreed, that a 


-meer Lay man cannot preſcribe in 


720n &ecimando, not to pay any tythes 
at all, for that ſuch a preſcription 
would be againſt the Law of God, 
tythes being dage ex jure divino: yet 
the opinion of the Student in his diſ- 
courſe of tythes, Door and Student 
167.15, that a County may preſcribe 
to be quir of the tythe of corn and 
graſs, joas the Vicar or Curares have 
ſuffic-ent portions befides co live up- 
cn; butif one man of a Town would 
preſcribe to be diſcharged of tythe of 
corn and graſs , ſuch a preſcription 
would be utterly void, unleſs he did 
ſhew that he did recompence the 
Parſon or Vicar ſome other way ; but 
one man in a Town may preſcribe to 
pay a certain penſion ro the Parſon or 

Vicar 
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Vicar yearly in lieu and contentation 
of all his rytheszand ſuch apreſcripti- 
on hath been adjudged good, Mic, 
go. Eliz. in Piget and Hearns Caſes 
and vide Mic. 15. Car. 1a B,R. where 
it was adjudged, that a hundred might 
preſcribe in not payment of tythes, 
upon the reaſons aforefaid; bur a Pa- 
riſh or a particular Town cannot pre- 
ſcribe in now decimanao. " 

A ſpiritual perſon may preſcribe 
notonly in, modo decimanai, but alſo 
in 707 dccimande , not to pay any 
tythes at all; and lands may be dif- 
charged of ythes i in the hands of 
ſpiricual perſons, and now fince the 
Statute of 31, H, 8, in the hands of 
the Kings Patentees, by ſuſpention, 
priviledge or unity. 

The Biſhop of Wincheſter preſcrib- 
ed, thar he and all his predeceſſors 
there, farmers and tenants had holden 
a Mannor, and the demeaſnes and the 
lands thereof exonorared, acquitted, 
and diſcharged of and from the pay - 
ment of tythes; and the preſcription - 
was adjudged g00d, and thar it was 
go00d as well for his tenants and far- 
mers as for himſelf, 

It a Parſon purchaſeth a Mannor i H.$, Dyer 

or + 
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or lands in a Pariſh whereof heis the 
Parſon, the tythes of this Mannor 
and lands are ſuſpended whilſt the 
Mannor, and Lands, and Parfonage 
remain in his own hands or occupa- 
tion, becauſe he cannot pay tythes to 
himſelf ; bur if afterwards he mak. 
eth a feofment in fee of the ſaid 
Mannor or Lands, or leaſeth them 
out for years unto another, there the 
purchaſer or leafee ſhall pay rythes 
ro the Parſon,and he ſhall have cythes 
of the Lands againft his own feeof- 
ment or leaſee, for that tyrhes being 
due ex jure divizo muſt be paid unto 
whoſe hands .ſoever the Mannor or 
Lands come, unleſs they come to the 
Parſon himſelf, or unleſs the parſon Þ 
to whom the ſame do come, can 
plead ro be diſcharged from the pay- 
ment of tythes for the ſaid Mannor 
or Lands by fome ſpecial privi- 
ledge, | 

An Abbor and his Covent, or a 
Prior and his Covent, might have 
been diſcharged from the payment 
of tythes; bur if all the Monks had 
dyed, and the Abbot and Prior allo, 
ſo as there had been a diſſolution in 


Law of che Abby, or Priory, it the 
Lands 


eee 6%. | 8 3 
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Lands had come to other perſons, 
the occupiers or owners of the Lands 
ſhould have paid cythes, -as it was ad- 
judged Mic, 11. Jacobi in the Courc 
of Common Pleas, in the Dean and 
Chapter of Finſors Cale. 

The Ciſtertians , Templers , and 
Hoſpitilers by their Order were to 
defend the Chriſtians againſt the In- 
fidels, and had a priviledge granted 
unto them by Pope CAariap in the 
Council of Zateran (which priviledge 
was reſtrained only to thoſe three 
Ordets; and of which Orders our 
Laws only took notice of ) #t dect- 
was prediorum ſuorum que in manibus 
ſus propris excolunt non tenentar ſol- 
were, Which muſt be fo averred, as it 
appeareth by Cook in his new Book 
of Entries f.542. This was but a ſpe- 
cial priviledge for the Lands in their 
own Manurance,for the maintenance 
of Hoſpitality, and had many reſtri- 
ions : as firſt, It extended only to 
ſuch lands as they had ar the rime of 
the ſaid Council, and for ſolong time 
only as the ſame remained in their 
own polſleffions : bur if lands had 
been purchaſed by them after the ſaid 
Counci),the immunity for ſuch mo 

| 
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did not extend to them aSit was ſaid 
Paſc. 16, Jacobi in Co. B. in Potter 
and Batherſts Caſes and ſo it was if 
lands had eſcheated unto them after 
the ſaid Council ; the priviledge did 
not extend to ſuch lands , for it was 
but a ſpecial priviledge, and was 
therefore to be taken ſtrictly,as it was 
adjudged in Hodyſons Cale, 8. Car. 
which Caſe ſee in' Claytons Reports, 
181, 

The Abby of Fountains was of 
the Order of the Ciſtertians, and 


IT. Fohauns before the Council 


gave lands to one Kerby to hold of 
them by fealty, &c. and afterwards 
in 36. E. 3. thoſe lands did efcheat 
unto the Abby : it was reſolved in 
this Caſe inthe Court of Common 
Pleas in Sir Thomas Dickenſons Cale, 
that for thoſe lands ſo eſcheated 
rythes thould be paid, like unto. the 
Caſe of 29, E. 3. 9«inzim 1, where 
lands are holden ot an Abby diſ-_ 
charged of the payment of QuinIim, 
and afterwards the ſame lands come 
to the Abby, the Abby ſhall pay 
9ninzim for thoſe lands, 

See Hill. 1, Car. in an Attachment 
upon a prohibition between ge) 
an 
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and Greenbow, which Caſe ſee in Pop- 
hams Reports 156, Thoſe who were 
of the Order of the Premonſtraten- 
ſes, claimed the priviledge to be dif- 
charged of tythes, which they ſaid 
was granted unto them by the.Pope, 
bur was never confirmed by any At 
- of Parliament in this Realm g it was 
for part of the poſſeſſions of the Ab- 


by of Ceckerman in Lancaſhire, which 


afterwards was ſurrendred and came 
to King Hen, 8. It was a queſtion 
if this grant of priviledge was good 
or not s it was much doubted of, and 
not reſolved by the Juſtices ; for ic 
was ſaid thar it appeareth by the 
book of 11, H, 4. That che Pope 
could not by his Bulls, Councils, or 
Decrees alter the Laws of the Realm; 
It was much infifted upon for the 
allowing of this priviledge unto them 


for that, that this Bull of the Pope. 


granted unto them. was confirmed 
unto them, 24. of King John: and 
that it appeareth in a Record 22.E.1. 
Rot. Membrana. 5. that the King 
cook them and their Immunuties into 
proteftion ; and that in 22, R. 2. 


eFobx of Gaunt having jura regalia in. 


the County of Lancaſter confirmed. 
- S chis 
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this Bull unto them likewiſe, and for 
theſe reaſons ic was ftrongly urged, 
that thoſe of the ſaid Order of Pre- 
monſtratenſes, were at the timeof 
the ſaid Statute of diflolarion de fats 
diſcharged of tythes, though-ic was 
not de Jwre a good diſcharge within 
the ſaid Statute of 31. H, 8. Quere, - 
for the Caſe was not reſolved by the 
Juſtices, 

And that the lands which the 
houſes of thoſe religious Orders be- 
fore mentioned purchaſed after the 
{aid Council of Lateraw, or which 
afterwards eſcheared unto them, were 
not priviiedged, appeareth by the 
Statute of 2, H. 4. cap. 4, wheieby 
it is enacted, that the religious houſes 
of the Order of the Ciſtertians,which 
had purchaſed Bulls to be diſcharged 
of tythes,ſhould bein ſtate they were 
before, and that againſt thoſe that 
took advantage of them proces 
of Premunire (ſhou!d be awarded : 
by which Statue ir appeareth, thar 
they intended to have diſcharged the 
lands of tythes which came to them 
after the ſaid Council, but that the 
Laws of the land would not allow of 
{zch Bulls for diſcharge,orextend the 

EC. priviledge 
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priviledge unto other lands then 
what they. had in their own Mann- 
rance at the time of the ſaid Council, 
2. Thepriviledge was but ſpecial for 
the lands in. their own Manurances 
for if they had leaſed out thoſe lands 
ro Farmers for rent,if it had been bur 
for years orat will, yet the Farmers 
or occupiers ,of thoſe lands ſhould 
bave paid tythes; for by the leaſes the 
leaſors had admitted the occupation 
of the lands to bein the leaſees; for 
upon ſuch - poſſeſhons they might 
have maintained aCtions of Treſpaſs : 
and ſo was it adjudged. 10, Jacobi in 
the Common Pleas in Faggard and 
Huttons Caſe. 3, The priviledge 
was but ſpecial, and did not extend 
unto new erections upon lands which 
were priviledged. And whereas by 
_the Law, and the antient conſtituri- 
ons of the Church, of antieart mills 


Lythes were not paid : bur by the 


Statute of. Articuli Cleri. cap-5, for 
mills newly ere&ed tythes thall be 
paid 3 it was, adjudged Trint. 14. 
Jzcobiinthe Kings Bench in a Cale 
of Prohibition, That where a Par- 
ſon did libel in the Spiritual Courr 


for the rythes of a Mill which was 


S 2 erefted 
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Dyer 349. + 
Cook 2 Pa 47. 


3-11.39, ReP.:. 
P1163. 


260 . 


Parſons Law. Cay 27. | 


ereced upon lands diſcharged from 
the payment of tythes by force 
of priviledge within the Statute of 
31. 4.8. that a prohibition would 
not lye inthe Cale, for that de mo- 
lendins nov erccto tythes ſhould be 


paid. 
Unity of poſleſſion of the Parſon- 


age and lands which fhould pay | 


tythes by Appropriation or otherwiſe 
in the hands of Religious and Eccle- 
fiaſtical perfons,had diſcharged them 
from the payment of rythes ; and 
now at this day by the Statute of 
31. H.$, cap. 13. ſuch an unity of 
poſſeſſion in the hands of the perſons 
of ſuch religious houſes, ſhall be a 
diſcharge for the Kings Patentee 
irom che payment-of cyrhes for the 
3ands that came to the Crown by the 
ſ2id Srarure : but then ſuch an unity 
in the ſaid Religious and Ecclefiaſti- 
cal perions, muſt have been jaſta, 
4qualis, |. bera, perpetua, as it is ſaid'in 
Cook 11, pait, in Pridle and Nappers 
Caſe, For it either the Parſonages, 
or the Vicariges lands, or tyrhes, had 
come, or had been united unto their 
houſes by difleifins, or other tortions 
and unlayful aQs, ſuchan unity had 
not 


1 
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not been a good diſcharge within the 
ſaid Seatute, 2. It muſt have been 
equals , there muſt have been a ſee- 
ſimple both in the lands and in the 
tythes, or Parſonige, mal & ſexzelin 
them 3 for if the Abbots, Priots, or 
other Religious perſons had held bur 
by leaſe, that had not been fuch an 
' _unionas the Statute intended. 3. It 
muſt have been /:bera, free from the 
payment of tythes ; for if their Far- 
mers, Tenants at will, or years, had 
paid tythes, that had not been a ſut- 
ficient unity to have diſcharged them 
from the payment of tythes : and 
laſtly, It muſt have been perperua, 
time out of minde; and then for the 
infinite impoſſibility and impoſſible 
infinitneſs, that ſuch ummunities and 
diſcharges that ſuch religious per- 
ſons and houſes had before time of 
memory, could not be known ; ſuch. 
an unity had been a gooddiſcharge in 
their own hands, and at this day iucn 
an unity is a good diſcharge for the 
Kings Parentees within the Statute 

of 31, H.8. | 
In 17, Eliz, in the Kings Bench, 
the Ciſe was 5 an Abbor held a 
Parſyunage impropriate which was 
S 3 dif- 
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diſcharged of tythes, and he purchaſ- 
ed parcel of the lands, ſo as the tythes 
thereof were ſuſpended in the hands 
of the Abborz afterwards the poſſeſ- 
{ions of the ſaid Abby came ro the - 
King by the Statute of 31. H. 8.0f 
Diſflolutions : the queſtion was, whe- 
rher the lands ſo parchaſed by the 
Abbot before his ſurrender of them 
ro the King upon the Statute, were 
diſcharged of tythes: in this Caſe ir 
was the opinion'of Mr, Plowdez, that 
they were not diſcharged : for he 
ſaid, that no Jands were diſcharged, 
but ſuch as were lawfully diſcharged 
by right compoſicion, or other law- 
ful thing ; and'in the ſaid Caſe the 
Iznds were not diſcharged in right. but 
ſuſpended only during the time that. 
they were in the Abbots hands. 
Quere , for the Caſe was not re- 
tolved. re - | | 
Mic. 33. Eliz. inthe Kings Bench 
-Naſhand e4llexs Caſe, ' In the Caſe 
ot a prohibition the party did ſurmile, 
rnat the lands 'were parcel of the 
Priory of Creecharch, which came to 
the Crown by the Statute of Difſo- 
lutions, and that the Prior keld them 
diſcharged of tythes at the time of -"_ 

* 44 ; di Q- 
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diflolation, upon which iſſue was 
joyned: it was moved in this Caſe; 
that there was not any diſcharge ſer 
forch, as by compoſition, unity of 
poſſeſſion, piiviledge of order, &c. 
bur it was the opinion of the whole 
Covrt, that although that the ſpecial 
manner of the diſcharge was not ſet 
down in the pleading, yet the Court 
ought intend it to be a lawful dif- 
charge as compoſition, &c, for that 
the King ſhould hold as the Prior 
held, and it ought to be taken thar 
it was alawful diſcharge tempore diſſs- 
lutions, 

But ſuch lands as cime to the 
Crown by the Statute of 27. H. 8. of 
Diflolation , ſhall at this day pay. 
. tythes, although that the lands in the 
hands or occupation of the ſaid religi- 
ous houſes were diſcharged from the _ 
payment of rythes, for that the privi- 1,7" 
ledges being perſonal priviledges , 1a: Caſe. * 
were extinguiſhed by the ſaid Stacute 7532. a the | 
of Diſſolution;and there are no words 4q;udged — 
in the ſaid Statute of 27. H. 8. to cordingly. 
ſave the priviledges z and the Statute gc, - 
of 31. H.8, being a ſubſequent Law, And », 12. 
had no recroſpeRt to thoſe privi- C95here ads 
ledges, and ſo it harh been adjudged another Cat 
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in all the Courts at Weſtminſter by all 
the Judges of England, viF, 15. Jace 
in Co.B. inGarret and Wrights Caſe, 
and 7, Car. in the Kings Bench in 
Clark and FFards Cale, 

 Tythes then being meer ſpiricual 
chings, due ex jure divino, recover- 
able only (as rythes) in the ſpiritual 
Court, and payable by all perſons 
unleſs diſcharged by preſctiption, 
ſuſpention, priviledge or unity : Let. 
us now ſee of what things tythes 
ſhall be paid, and of whar nor ; and 
what (hall be a ſufficient compoſition 
or mods paid in lieu of rythes, and 
how long and how far ſuch compoſi- 
tion or 99d ſhall binde the preſenc 
incambenr for the rtythes, 
' All Tyrhes are Predial, Perſonal, 
or Mixt ; Pradial Tythes are ſach 
as increaſe yearly of the ground, 
{uch as are Corn, Grain, Graſs, 
Hopps , Saffron, Wood, Hemp , 
Flax and other profics ariſing meerly 
of the Grounds and theſe 'may be 
diſtinguiſhed into Decime HMajores, 
3 Decime eMinores, or eMinute 
Decime : Decime Majores do belong 
to the Parſon only: But Minute 
Decime, (uch as Saffron, Wood, ec. 
| do 
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been acjudged, Paſc. 38. Eliz. B.R. 
in Beding and Feats Caſe + and 


' Mic, x. Car,in Co, B.in S*, Richard 


Hdall and the Vicar of Aitons caſe. 
Perſonal Tythes, are thoſe that are 
paid of the profits of ſuch things as 
are gained by the Induſtry of Man. 
Mixc Tythes, are thoſe. thar are cal- 
led Pradial Mediats, as Calves, 
Lambs, e&c. which come not imme- 
diately of the ground, but proceed 
of things maintained out of the 
oround: of all theſe ſorts Tyrhes 
ſhall be paid , but with this Proviſe 
or Limitation, that the party whois, 
to pay the ſame, havea propetty in 
them : For of things which are fere 


nature, and of which a man hath nor” 


any abſolute property, or of things 
which are_ meerly for pleaſure , 
Tythes ſhall nor be paid, and there- 
fore of Apes, &s. Tythes ſhall nor 
be paid. 

Tythes ſhall be paid of Partridges 
and Pheaſants , but rhey are nor 
Przdial , bur perſonal; ſo it is of 
Connies taken in a Warren, and of 
Doves in a Dovehoule. | 

If a man ſtealech Connies out of 

: a Warren 
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a Watren, or Doves out of a Dove- 
houſe, he fhall not pay Tythes of 
them, becauſe he is nor the Lawfull 
Owner of them, and the Law gives 
him no* propriety in them, and the 
R.ghrfull Owner of them, ſhall nor 
pay Tythes of them, becauſe he 
hatch not the profic of them, 

Hil. 16, Jac. in B.R. in a Pro- 
hibition berween Dazdridge and 
Fobuſon Parſon of Buckfield : the caſe 
was, A. Parſoa libelled in the Eccle- 
aſtical Court for Tythes of aFulling- 
Mill, and ſuggeſted, that the Deften- 
dant the Miller fulled every week 
forty Cloathes , and did - gain for 


every Cloth 2, s. wheretore hede- 


manded the Tyrhes of them, In this 
Caſe a Prohibic:on was granted by 
the Court, for that by the Law of - 
the Land he ought not to pay 
Tythes of them; nor were Tythes 
to be demanced of ſuch Mills s For 
ot ſuch things as come only by the 
labour of Man Tythes are not pay- 
able, bur of rhings renovant only, 
T'yches ſhall nor be paid, of Quar- 
ries of Stone, Tyle, Brick, Lyme, 
Gravel, Clay, Chalk, ſo it was ad- 
judged, Mic, 19. Eliz, ia B.R. and 
Paſc, 
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my : ; . F : 7 ” 'Þ 
Paſc. 34- Eliz. in Co. B. in Liff and _ 


Watts Caſe, for that theſe are par- | 
cel of the Inheritance, and che ot GM 
ſon or Vicar have Tythe of the Graſs. _— 55. 
or Corn growing upon the” ſame "e505: 
Lands, arid the Land ſhall nor pay 
a Double Tythe : and v4. 20, Eliz. 
by Wray, and all the Judges, that »o.Eliz. BR, 
Coals are not Tycheable , and Ys: 
therefore that a- Preſcription Je Non 
Decimando of them is good. | 

Tyrhes ſhall not be paid of Afrer- 
paſture where tythes have been paid 
before of the Graſs of the ſame 
oround,unleſs that by covin there bes 
left more Graſs ſtanding upon the 
ground with an intent to deceive the 
Parſon, then there hath been wont ro 
be lefc, and ſo was it holden Mic. 
6. Jacobi in Co, B« in Smiths Caſe , Mic, 6. Tac. 


Mc. 7. Jacobi in Co, B. for that by Mis 7. Tac: 
the Law of Moſes, none qught to "Be: 
rake their Grattens, bur ought to pro 2-PÞ 
leave them 'for the Poor and Ora 
phans, and the Law will not giye to 
the Parſon or Vicar Tythe of chat 
which is appointed for Almes. 

 Tythes ſhall .be paid by the Is- 

keeper 
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Tr. 16. Car. keeper of Paſture of his Gueits 
paige pre Horſes ; But if the Innkeeper raketh 
Cafe, Paph, a Cropp of Hey,and afterwards puts 
": his Gueſts Horſes into che grounds 
to paſture, Tythes ſhall not be paid: 
Trin. 16.Car.in B.R. Richardſon and 
Cabells Cale, adjudged according- 


ly. 
Mic. x5, Car. 4 Tythes ſhall not be paid of the 
in .N-59%- Roots of a Coppice Wood grubbed 
adjudg acc. UP , but by Cuftome, 
Paſc7.lacn If Lands lye fallow every ſe- 
Co. B. ad- Cond or third year, the fame. is a 
jadged acc. QChargeto the Owner or Tenant for 
ghat year, and an Advantage to the 
Parſon or Vicarin the bettering the 
Cropp the year when the ſame is 
{owed with Corn- or Grain ; and 
therefore alchough the Graſs, and 
feeding of the Fallow ground be 
for thar year ſome ſmall profit ro 
the Owner of the Soil, yer he ſhall 
not pay Tythe for the ſame : and 
therefore it barren Chattel be kept 
upon the Fallow, or upon the Stub- 
ble,no tyrhe is due for them : But If 
the Land be Tytheable, and the Te- 
nant thereof will not plough or ma- 
nure it, to prevent the Parſon or Vis 
car if this Tythe which might _ 
0 
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of the ſamez it was holden by Bark- 
ley Jaſtice 15, Car. in the Kings 
Bench, that the. Parſon might ſue 


the Tenant for Tythe of it in the £55; 0-1" B. 


. R, by Barkley 
Eccleſiaſtical Court: Bur were of luttice. 


If. 
; Tythes ſhall not bepaid for beaſts 
of the Plow or Husbandry : Bur if 
a man keepeth Cattel upon his 
Grounds untll they be ready for the 
pail, and afterwards fſelleth them, 
and makes profit of them, tythes 
ſhall be paid for them - Mic. 8, Jac, 
in Co, B. Baxter and Hopes cale ad- Mic. lac. in 
judged accordingly z and vid, 2.Car. Os. Hm 
in B. R. in Pophams Reports 197. 8. ** 
where it is ſaid by Whitlock Juſtice, 
De animalibes inntilibus, the Parſon 
ſhall bave the centhof the Bargain 
for depaſturing,as Horſes, Oxen,e*c. 
but de animalibus utilibus , he ſhall 
have the tenth 77 ſpecies, as Cows, 
Sheep, ec. ; 

The Parſon of a Church libelled Tr. rs. lac.in 
in the Spiritual Court for the tythes Jt £7 
of a Riding Nag: the Caſe was this, caſe. Paph. 
A man ler his Land, reſerving the '**: 
running of a Horſe at ſome time 
when he had occaſion to uſe him 
there ; Itwas faid by the Court in 

Eo ers Rr ew WED Pchis 
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V.Tr.g. lac.in this Caſe, that nigh ZLoyaop a man 
we dug will take a hundred or two. hundred 
caſe adjudged Horſes to graſs : and if he ſhould 
Tar. 1544 Not pay tythe for them, the Parſon 
ſhould bedefrauded; But ir was {aid 
thar if the Defendant did prove it 
was a Nagg for labour, and not for | 
profic, then in ſuch Caſe a Prohibition 
would lye, otherwiſe not. 

If Underwood be imployed for 
the fencing of the Corn which is 
{owed upon the Land for the pre- 
ſerving of the paſture from ſpoyle 
by Cartel or otherwiſe, the Parſon 
ſhall not have tythe of ir, as it was 
Hill. rs. tac, 49jadged, Hil. 15, Jac. inthe Com- 
C.B. Hyde mon Pleas, in Hyde and Ellis Caſe: 
and Elly calc. and if there be a Parſon and Vicar in 
one Church , and the Vicar hath 
tythe Wood, and the Parſon bath | 
the tythe of the Paſtures, and Wood 
is Felled and Imployed in the make. 
ing of the Fences, and for the In- 
cloſure of the Pafture ground from 
the hurc of Catcel, there the Vi- 
car ſh3]l not have tyrthe of the Wood 
which is felled for the ſame Inclo- 
ſures, as it was holden alſo in the 

{ame Caſe, - | 
If Wood be cut down: and 
; imployed 


 Car.27, Oarſons Law. 


imployed for Hoppoles, where the 
Parſon or Vicar have tythe of the 
Hopps, they ſhall not have tyrhes 
of the Wood which is felled for che 
Hoppoles ; as it was holden in hte 
and Brickerfluffs Caſe, Mic. 15, Jac, 


there ſaid by Hobart Chief Juſtice, 
that if a man hath a great Family, 
and much Wood is cut down and 
ſpet , and burac in his houſe keep- 
ing, that tythes ſhall not be paid of 
ſuch Wood. 

Trin, 4, Car.in Co. B. in Nortons 
and Farmors Caſe , It was moved, 
to have a Prohibition forto ſtay a 
Suir in the Spiritual Court for tythe 
Wood upon ſurmiſe that the Wood 


was ſpent in his houſe for firing , 


and ſhewed that the Cuſtome of the 


| Pariſh 1s, that the Owner of any 


Houſe and Land in the: faid Pariſh 
who pay tythes to the Parſon, ought 
not to pay tythes for Wood ſpent 
for fewel in their honſes ; the iſſue 
being joyaed, upon the Cuſtom, it 
was found for, the Defendant : Ir 
was moved in ſtay of Judgement, 
that alchouph it be found char rhere 
isno ſuch Cuſtom, that they ovghe 
noc 
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Mic. x5. Iac, 


| ia the Common Pleas: and it was ©, s. whe x 
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Tr.4.Ca. C.B. 


Norton and 


Farmers Caſe. ' 


Parſons Law, Cavr.27, | 
not to pay tythes for Wood ſpent in 
their houſes; yet per /egem terre they 
they ought co be diſcharged of the 
ſame: Bur ic was reſolved by the 
whole Court, that it is not de jure 
per legem terr «that any be diſcharg- 
ed of them, Forit is uſual in Pro- 
hibicions to alledge Cuſtoms ; Or 
by reaſon of \ other Lands whereof 
he payes tythes, that he is diſcharg- 
ed of that kind of tythes, bur not 
co alledge that per Leger terre he is 
to be diſcharged; and the Plaintiff 
in the Prohibition in this caſe having 
alledgeda Cuſtom, the ſame being 
found againſt him , it was adjudg- 
ed for the Defendant , and for 
that Cauſe only the Prohibition 
«was denyed,and Conſultation award- 
ed: 

Mr. FitFharbert in his Natura bre- 
vinm 53, is, that no tyrhe ſhall be 
paid for Agiſtmenrt of Cattel: Bur 
now the Law is taken to be other- 
wiſe, and ſo was adjudged Mic, 38. 
Eliz, in Co, B. in Gryſmanand Lewes 
Caſc: which ſee Cro. 3. parc 446. 
and it ſhall be payd by the Owner of 
the Lands, and not by the Owner of 
the Catcel: and the reaſon thereof 

IS, 
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is, for that the Parfon or Vicar may 


notknow whoſe caitle they are, and 


therefore the beſt ſhall be taken for 
the Church, and- that which is moſt 
certain, and therefore the tythe for. 
them ſhall be paid by the owner of 
the ſoil who agiſts rhe carcle: and ſo 


it was agreed by Foſter and Cook Mic. 8. Jac. 
C. B. Baxter 
and- Hopes 

ale, 


Chicf Juſtice in their argument. of 


Baxter and Hopes Caſe, Mic, 8. Jac. 


in the Court of Common Pleas. 
If ſheep dye after they be ſhorn , 


before the Feaſt of Eaſter next fol- 


lowing, tythe ſhall not bepaid of the 
wool of thoſe ſheep, 1. Becauſe 
they are but of ſmall or no valne, & 
de minimis non curat lex : And, 
2. Becauſe that the owner of the 
ſheep hath paid tythe for .them the 
ſame year, and there ſhall nor be a 


double tythe paid for one thing in. 


one year, as before is ſaid. 3, Tythe 
ſhall be paid of the clear profit only, 
bur if the ſheep do'dye before the 
Feaſt of Eaſter,all che profit of them 
iSloſt z and therefore for ro demand 
tythes of them, were but affidionem 


addere afflifto : And tythes (hall noc. 
| bepaid ofthe Pelts or Fells of ſheep 


which dye of the rot without a ſpe-, 
T cial 
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cial cuſtom ſo to do g and ſo it was 
adjudged, Trin, 3. Car. inthe Kings 
Bench in a prohibition, betwixt 4jh- 
ton and Willey Vicar of Ki!mouſden in 
the County of Soxzerſet, where the 
Vicar libelled in the fpiricual Court 
for the tythe wool of ſheep which 
dyed of the rot, and a prohibition was 
awarded z bur quere of the fiſt of 
theſe Caſes, for by Mr. FitJberbert 
in his Nature Breviam, Conſultation 
51, 8. The Parſon by preſcription 
may claim tythe of wool of the ſheep 
of the pariſhoners, killed and dying 
from Mich, to the Feaſt of Eaſter, 
and may ſue for the ſame in the Ec- 
clefiaſtical Court: 7deo querey and ſhall 
have a conſultation, if a prohibition 
in ſuch Caſe be awarded, 

A cuſtome was alledged to pay 
tythe in kinde for ſheep if they con- 
tinue in the Pariſh all the year, but if 
they be ſold before ſhearing time, 
then to pay but 06, for every ſheep 
ſo fold; it was in this Caſe holden by 
the whole Court to be a very unrea- 
ſonable cuſtom, for in ſuch Caſe the 
Parſon ſhould be defeated of his 
tythes, Paſc, 17. Car. in Co. B, in 


2, Car, 


len 
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\I 97. ACC. ny 
If ground be barren ſ#4pte nature, 9c 
2.Slits £ 


' tythes ſhall not be paid of ic; bur if ;;,, 

ground be barren, and rythe wool and 

lamb have been paid tor the ſame by 

che ſpace of rhircy years together, 

and afterwards by manurance and the 

labour of man the ſame is made fer- 

tile, aad doth bear corn and grain, 

the owner of the lands for ſeven 

years ſhall pay ſuch ty the for the ſame 

as he paid before: bur ita marſh or nit. g+ -;.- 

meadow by accident, by inundation, ÞR. 5 ---; 

. orby ill husbandry, be overrun with 333, "et 

thorns, buſhes, &#c, yet the fame is 7. x5.Car. i: 

not. barren ground, bur the Parſon Þ.& 5:24 

hill have cythe of ir; as was holden caſe. acc. 

Hill. 38, Eliz. in the Kings Bench in 

Sherrington and Fleetwoods Cale. 
Tythes thall be paid of heath, ,__ - 

furs, and: broom, unleſs the party in BR adjud” 

ſerteth forth a preſcription or a ſpe- 

cial cuſtom not ſo to do, that time out 

of minde there hath been paid milk, 

calves, cc, for the cattle that have 

been kept upon'the ſame lands, for 

then tythes hall nor be paid of the 

heath, furs, or broom, and ſoit was 

adjudged Mic, 29, Eliz. in the Kings 

Bench; FT 3 Of 


,F 


11. H.439. 
co.E-3-10. 
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Parſons Law. Cav.r7, 


- Of trees of the age of twenty 
years grouth or above , which are 
timber trees,tythes ſhall not be paid: - 
but of Sy5/va Cedua and underwoods, 
tythes ſhall be paid, but notof great 
trees by the Statute of 45; E. 3. 
CaP. 3. 

Now what ſhall be ſaid to be Sylvs 
Cecdus, and what timber trees, hath 
beena queſtion, both by the Canon 
and Common Lawyers. Linwood. l.5. 


fol. 26. Decima de ſylus cednis, ut de 


frumento perſolvantnr, circa que minus 
quam circa fruttus agrorum laborts im- 
onitur, Et ibidem delaramus provi- 


 feone concilii ſylvam ceduam illam fore 


que coſuſcunque generss [exiſtens arbo- 
rum in hoc habctur ut cedatur . & que 
etiam ſucciſa ex ſtipitibus & radicibas 


 renaſcitur. And Belknap 50.E, 3.10. 


In ſylva cedya is included all manner 
of wood which is able to be cut, and 
which by good keeping may grow 
again. | 
The mifinterpretation- of theſe 
words ({ylva cedga) gave Occaſion to 
Parſons and Vicars in the time of 
King E. 3. tolue for tythes of great 
trees and timber trees under the name 
of ſylua cedua; for the Ay" 
| a 


4 


CaP.27, Parſons Law. 

and explanation'of which re Statute 
of 45. E. 3. Cap. 3. was made , by 
which it is ſaid , Whereas the great 
men andCommonsſell their woods at 
the age of twenty years, or of greater 
age.to Merchants, to their own pro- 
fits, or in aid of the King in his wars, 
Parſons and Vicars do imple:d them 
inthe ſpiritual Court for the tythe of 
the ſaid woods by the name of ylvas 
cedua; it is ordained,that a prohibiri- 
on in this Caſe ſhall b2 granted, as 

bath beenuſed betore this time, 
Now 50. E. 3. 10. by Belknap, it 
was never ſcen,faith he, that of great 
rrees or of timber trees, tythes were 
demanded, which the Court agreed 
and by Cook 11. put 48. in Lifords 
Caſe. The words inthe Stature of 
45. E 3, andthe book 50.E 3. wiF, 
(great trees) muſt be intended, Aſh, 
Oak, Elm, of all which as wcll before 
the Statute of 45.E. 3. by the Com- 
mon Law, as fince,if they v.ece ofthe 
age of twenty years growth, tythes 
was not to be paid, becauſe they of 
their nature were only accounted 
timber trees, and fic for building : but 
of Sallows, Willows, Maples, and 
the like, alchough that they be above 
494 | T 3 the 
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{ords caſe acc. 
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the age of twenty years, yet tythes 
ſhall be paid, Ho OTE | 

It hath been a queſtion, whether 
Beeches are timber crees,and whether 
tythes ſhall be paid of them ; bu: the 
berter opinion hath been, that chey 
are not timber trees, and that tythes . 


ſhall be paid of them, except where 


by the cuſtom of the Country where 
there is ſcarcity of wood, they be ac- 
counted timber treess for there no 
tythes ſhall be paid of chem, and ſo 
upon this difference it was adjudged, 
Paſc. 16. Jacobi in the Common 
Pleas in Pinder and Spencers Caſe. 

It a great Wood doth conſiſt for 
the moſt part of Underwoods which 
are tytheable, and ſome great trees or 
Beeches grow here and there ſparſim 
therein, tythes ſhall be paid of the 
whole wood, unleſs chey be eſpecially 
excepted , as was adjudged Trinit. 
19. Jacobi inthe Kings Bench : and 
ſo it the wood doth conſiſt of the 
moſt part of timber trees, and there is 
ſome ſmall parcel of underwood-or 
buſhes growing inthe ſame Wood, 
the priviledge of the great wood and 
timber trees ſhall priviledge the re- 
ſidue of the wood from tythe to be 


paid | 


paid thereof, as it-was ſaid by War- , :1;:;nn.x 
barton Juſtice, it was adjudged Fofter & Leo 
16, Jacobi in Co, B. in Leonards 77 cle 
Caſe. Rn = 
If timber trees have been uſually a" Ir. part 
topped and lopped,tythes ſhall not be 25." 54 
ys of the tops and loppings; for the 
aw that priviledgeth the body of 
. the tree,doth priviledge the branches 
of the ſame tree; ſo if atimber rice 
become arida , ficca, nec portans fru- Cock 11. pare 
(Fs, nec folia in aftate', nec exiſtens in Bowles caſe, 
Maremium, yet becauſe ſometimes it 
was an inheritance which . was dif- 
charged of ty thes,although that now 
it become a dottard, tythe ſhall not 
be paid of the ſame, for the quality 
remaineth,although the ſtate of the 
tree be changed. 
Tythes generally and originally 
. arenot payable of houſes for babita- 
- tion, nor of any rent reſerved upon 
any demiſe of them; for tythes are to 
be paid of things which grow, or re- 
new every year by che at of God : 
and for the houſes in London tythes 
antiently were not paid; for the pro- ©2% "7 pare 
fits of the Churches in London , con- cg; OP 
liſts only in Oblations, Obventions, 
and Offerings : But now by adecree 
2 0 made 


280 Parſons Law, Cap.27. 
' * made jatheyear 1535. and confirm- 
ed by AR of Parliament made 37.H, 
8, cap, 12, the. Parſons in Londen 
have 2 s. 9d. inevery pound of rent 
for the tythe of the houſe, bur if a 
modus decimandt be alledged to pay 
12, d. in every pound of rent for 
every houſein fucha Pariſh in Zon- 
dey, this is a good modws deciman- 
dt, for it may be, that for the lands 
upon which the houſes have been 
built, fuch a 204us decimandi time out 
of minde hath accuſtomed to haye 
been paid, - fas $1.9 
Tr 8. Car-in  Bythe cuſtom of the Realm tythe 
CG "' ſhall be-paid for Fiſh. taken in che 
caſe adjudged ſea, but the renth Fiſh hall not be 
>. Cro.r.parr PAld, but ſome ſmall ſam of money 
194, ac. In Conſideration of a tythe: bur if 
the Fiſhbe caken in a pond, orin a 
a 12, ſeveral piſcary,:and notin the ſea, or 

.R. adjudge , | 

Acc, any open river, then the owner thall 
: pay tythe thereof as a predial tythe 
was ought to be fer forth within the 

Statute of 2. E. 6. | | 
' To paya Buck ora Doe , or the 
ſhoulder of a Deere when a Deere is 
killed, may bea good modus deciman- 
a: for the tythe ofa Park, as it was 
adjudged Mic. 5, Jac: in Co, B. and 
- ; -» Mic, 


Car.27: Parſons Law: 
Mic. 13, Jac. in Co. B. in Cooper and 
Andrews Caſe : and although after- 
wards the Park be difparked, and the 
land converted into tillage, or hop- 
grounds, yetthe Parſonſhall not have 
tythes in kinde bat the modus ſhall 
remain: fo ir is, if all the Park pale 
falleth down, which is a difparking; 
in Law. of the Park, yet the ſame 
aoth nor deſtroy the zwodus, for that 
the ſame may be a Park again , but 
Quere of this Cafe. For the diffet= 
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ence hath been taken where the pre- _ 


ſcription goerh to fo' many acres of 
; lands, and where cothe Park by the 
name of a Park, for in the firſt 
Caſe the odus contitueth, but not 


in the laſt if it be diſparked: ſee to 


that purpoſe Pac, 19. Jacobi inthe 
Common Pleas in Poole and Reynolds 


Caſe where it was adjudged accord-. 


tagly, 


* A prohibition was prayed upon 1 


\ ſuir inthe ſpiricual Court, for rythes 
in kinde of a Park now converted 


into tillage, upon ſurmiſe of a modus; 


decimandi to pay 2 Buck or a Doe for 
all cyrhes, and the.nrohibition was 
granted; in which Caſe theſe points 
were relolved. 1, That — 

chat 


232 Parſons Law. Cap.27; 


that they are-fere nature, - yet they 
may be given for rtythes. 2. Al- 
though chey are not tytheable of 
themſelves, yet they may be given 
for a modus decimandi, 3. That this 
is a diſcharge of the very ſuit, and the 
Park is not but a Liberty, and the 
owner may furniſh it with game 
when he pleaſeth': and ſo it was hol- 
den Hill. 6. Iac. in Co. B. in the Vi- 
car of Clares Caſe: Vide Sharp and 
Sharps Caſe, Noy. 148. acc, 
x3.Car.atrthe In 13. Car. atche Afſizes at York, 
AſlſecnTrt, Thurſbies Caſe was this, viz.Suit was 
#r5bies calc, "ſc 
V. cloyoxs for tythes of Corn growingin a Park 
Keports, 91. which was then diſparked ; the de- 
fendant did plead a cuſtom to pay 
Veniſon and aHorſe paſture time our 
of mind in ſatisfaction of all tythes, 
&c. Evidence was given that Corn 
had bzen ſowed there and reaped, bur 


no tythes paidz bur the witneſſes 


proved a Buck paid yearly, but could 
not tell whether it was out of this 
Park or not; the Jury found, if it was 
'Þaid out of any Park, if it was ac- 
cepted andallowed ; it was the better 
to uphold the cyſtom, then if partt- 
calarly tyed to pay a Deer out of this 
Patk , for now, if the Park be dif- 

parked, 


Cap.2y. Parſos Law. 
1 parked,yet this paymene of the Deer 


may be performed z” otherwiſe it had 
been, it the cuſtom had beea to pay 
a Deer out of this Park only; for then 
by the deſtroying of that the caſtom 
had been gone alſo; in this Caſe ir 
was holden by the Judges, although 
the Deer had been often, and for the 
moſt part paid out of this Park, yet 
this doth not alter. the: cuſtom, if it 
may be paid our of any Park: and if 
the cuſtom was to pay a ſhoulder of 
Veniſon: generally, it may come out 
of any Park; but the Judges direed 
the Jury,thbar if they fonnd the Deer 
was £0 come out of this Park which 
is now diſparked, then tofind a ſpe- 
cial verdic. | | 

If acuſtom be alledged, that thePar- 
ſon fhall have bur the tench ſheaf of 
Wheat for all the tythes of all man- 
ner of Corn and Grain, this is no good 
cuſtom, as it was adjudged 38. Eliz. 
in the Common Pleas : ſo in the 
Caſe betwixr Fucks and Sir Charles 
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Candiſh, Mic. 11. Jac, in Co. B..it . 


was alledged that the owners of ſuch 
a Farm had uſed time out of minde to 
take back thirty ſheafs of the tythe 
Corn after the ſame was ſet _ 

their 
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Parſons Law, Cari2yp, | © 
theit own nfes ; it was the opinion of: 
all the Juſtices: thac ic 'oughr to be 
alledged, thar the Farm was a great 
Farms for othetwiſe the cuſtom 
would not begood, for that ic tended 
co the impoveriſhing of the Parſon or 
Vicar, in taking away of a good part 
of the profits. * 132-0 71 
 -Indebtupon the Statute of 2,E.6, 
A preſcription was made to pay one 
load of ;Hay for all Hay growing in 
ſ{uch a Cloſe z this preſcription was 
diſliked of by the Judges, as where 
payment of one penny isfpleaded in 
fatisfation of: 20 1. but upon the 
evidence. it was not proved-that the 
load of Hay was paid conſtantly, but 
ſometimes money, ſometimes 5s. 
ſorfierimes 6s, as the parties could 
agree; the Jury found for the plainr ff 
againſt che preſcription, anditfeem- 
ed tothe Judyes, that the preſcripti- 
on ſhould not be good ropay a load 
of Hay, becauſe of che charge of the 
making of ir, and alſo of the loading 


_ of it, if it was the uſage” ſo: todo: 


©, 13, Car. at the Aſhze of York, 
Fackſons Caſe, Claytons Reports 60. 

Caſe 103, x | 
But if a man ſoweth his lands wich 
Corn, 
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Carn , .and afterwards the heir 
maketh aCompoſicion with the Par- 
ſon or. Vicar to have. buc the thir- 
teenth Sheaf for his tythe, this was 
holden to be a good Compoſition, 
and ſhould bind the Parſon: and if af- 
rerwards : the heir doth endow his 
Mother of the third. part of the 
Lands, the Mother ſhall have be- 
nefir of this Compoſition, although 
that ſhe cometh in paramount to the 
ſame. ja Ne : 

In 17. Car. in the Kines Bench, f 
aieabitds: Calo ae A, Vicar in B Rank. 
did Contra&t by theſe words, wiF, 99% Cale. 
( Intex ſe-convenerant) with a Pa- | 
riſhoner to pay ſo much for increaſe 
\ of Tythes, and dyed ; His Succeſ- 
ſor ſued in the Eccleſiaſtical Court 
for them : andin this Caſe a Prohi- 
bition was granted , For it was ſaid 
this was not a real Compoſition, al- 
though the Biſhop called ir ſo, but a 
perſonal agreement only ; and in 
this Caſe ir was ſaid, that if it was a 
Real Contra, and made between 
Spiritual perſons, and only concern - 
ing Spiritual things, ir was ſateable 
only at the Common Law , and 
ſhould not bind the Succeſſor. 


AS om 


Parfons Law, Cav.25; 
Paſc.31.lec.in -' A Parſon didCovenant with A,his | 
conn" og Executors and Aſſigns, that for 10.5. 

co him paid every year by A. his Ex- 
ecutors or Aﬀſigns, that he, his Exe- 
cutors and Afſfigns ſhonld be quic of 
the tythes for ſach Lands during the 
life of the Parſon; A. paid the 
Parſon 10.s. which he accepted of. 
Afterwards A. made B. aa Infant his 
Executor and died. Adminiſtration 
durante minore atate of the Infanc 
was Committed to another who 
leaſed the Lands ac Will; the Par- 
| ſon libelled in the Spiritual Court 
againſt the Tenant at wilt for to 
have g_ in kind of the Lands, ir 
was adjudged in this Caſe, that he 
ſhould have a Probibicion, for thar 
the Agreement and Compoſition did 
bind the Parſon during his life; and 
although the Aſſtgaee could not ſue 
| cheParſon upon the Contract; yet 
.Paſ16 xc. he ſhould have a Prohibition to ſtay 
der and Grif- his Suir in; the Eccleſiaſtical Court, 
pus Caſe, acc. and put the Parſon for his remedy 
| for the 10.5. upon the Contraczfor 
he could nor have tythes in kind, be- - 
_ cauſe of the Compoſition 
Every Modus Decimand? is by Prea 


ſcription, and is intended to have 2 
Lawfull 


| 
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' Lawfull Commencement upon ſome 


agreement at the firſt made for valu- 
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Co.B.Mild- 
mazs and Hut- 


able Conſideration with the Parſon tr Caſc, ad- 


or Vicars and therefore alchough 


that tythes in kind hath been paid 
for twenty or thirty: years together, 
yet the ſame ſhall not deſtroy the 
Modus : And vid. 44. Eliz. in B.R, 
in.Nowel and Hicks Caſe: Cook 3. 
part\Inftit, 653, When a Cuſtom 
dothWyreate an Inheritance, it can- 
not be wavedor annulled by pay- 
ment, or other matter in Paiſe, wid. 
acc, 15, E. 3, title Judgement 133. 
14. E.3.ibid.155. And it was agreed 
inDoRor and Student, that if it were 


judged, acc 


Mic 44. Eliz, 
B. R. Nowel 
andHicks caſe, 
Co. z. party 
InRir, 653. 


15.E.3-Iudge- 
ment 333,& 
55. 


ordained by Law, that payment of 


tythes in kind ſhould ceaſe, and char 
every Curate ſhould have afltignedun- 
to him ſuch a portion of Land, Rent, 
ot Annuity, as ſhould be ſufficienc 
for him; Or that every Pariſhioner 


' ſhould give a certain ſum of money 


for the maintenance of the Curate , 
that ſnch a Law would be a good 
Law: And then if tycthes may be 
ſo changed by a poſitive Law into 
Rent, or Annuity, there is no queſtt- 


_ on to be made, but a Compoſition 
' made with the Parſon or Vicar to 


Pay 


\ 2B$ Parſons Law, Cnv.2y, 

3. H.6-:2,:3. pay a Modis Decimandt which hath 
- 1 apo continued time out of mind; Cuſtom 
-27.E.3.11. beihg equivalent to Law,is good and 
24. 4: 23- ſhall bind the Parſon and his Suc- 
34H. 6.36. cefſors: But a Medme Decimandi can- 
31. H.6. 23. not begin at this day: but muſt be 
3” a8.” by Preſcription :Bur yer at this day, 
27.H.8.20, 4 Compoſition may be made which 
& 31. acc. ſhall bind during the life of him 

that made it, as it was agreed, Paſc. 
x7. Car. in Hichcocks Caſe above 
mentioned, 
In an ARion of Treſpaſs a Pre- 
ſcription was layed, that 2. $.9.d. 
13 Car. in B. had been paid for eleven Doles of 
R, Setons calc. Meadow 3 the Caſe was , That theſe 
eleven Doles were parcel taken ont 
of agreat Meadow, and the Wit- 
neſſes did prove thar a third part had 
been paid for every Dole of the 
whole Meadow, of which the eleven 
'Doles were parcel. In this Caſe, it 
was adjudged againſt the Plaintiff, 
becauſe he laid his Preſcription en- 
tire, and fſeyeral thirds for every 
Dole, rhough ic did amount to fo 
much; and thereupon the Plaintiff 
was Nonluit. 
In a Prohibition a Preſcription was 
. ſuggeſted to pay a rate tythe of 
I 3« 5, 
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13.S. 4d. for all Land, gc, and 15: Car. Sir 
for the profits of a Mill , upon Evi- Pop 
dence, the Witneſſes proved ſeve- 22:5 Reports, 
ral (mall fumms paid , as 5.5. 2.$.&c. f,31.cafe 135. 
which in the whole came to the juſt 
ſumm in the Preſcription; this was 
holden to be no good proof of the 
Preſcription by the Owner of the 
Inheritance. z But otherwiſe it had 
been, if theſe ſeveral ſamms . had 
been paid by the ſeveral Tenants 
of ſeveral parcels of the Lands in 
queſtion; and in this cafe it was 
holden, If ſuch a Preſcription is laid 
for an hnndred Acres, and the Plain- 
tiff faileth in the number, @uere if ir 
be not a failer of the Preſcription 
therefore it was conceived the beſt 
way to lay it was, that it had been 
paid for ſuch Cloſes, &c. by name: 
and it was further cleeily holden 
in this caſe, that there being no proof 
made which did extend to the Mill, 

- that the plaintiff did fail in his pre- 
{cription in all. | 

The proper Court, for the Parſon 
or Vicar to ſue in for his tythes not 
paid, or withholdea from him by 
his Pariſhoners, or for the profits of 
his Church taken from him by 

| ul another 
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28. H. 6. 20, 
by Forteſcue. 


26, H.8.3, 


Parſons Law. Car 27, ] 
another Parſon or Vicar, is the Eccle- 


fiaſtical Court by a Libell there 


referred againſt them, or by a Spo- 
iation, 
if one Parſon taketh away the 
tythes or profirs belonging to the 
Church of another Parſon : If the 
tythes or profits do amount to a 
fourth part of the value of the 
Church, he ſhall have Spoliation 
againſt him in the Spiricual Court, 
alchough they claim by ſeveral Pa- 
crons: and if they claim both by 
one Patron, there one ſhall have Spo- 
liation againſt the other although 
the profits do amount to above a 
fourth part ,"as ro a third part, or 
the moyetie of the Church, becauſe 
in that Caſe the Patronage doth nor 
come in debate: Bur it the profits 
do amount to above a fourth part, 


and they claim by ſeveral Patrons, . | 


there if one Parſon ſueth a Spoliati- 
on againſt the other in the Spiricyal 
Court, the party grieved ( which is 
the Patron ) ſhall have an 1ndicavit 
( which is1n the Nature of a Prohi- 
bition) unto the Spiritual Court, be- 
cauſe the right of the Patronage 
doth come in debate, But where the 
Right |: 
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Right of the tythes doth only come 

in | rh not the right of the Pa. 

tronage , there the Spiritual Court 

ſhall have the Juriſdiction of 1t: and 
therefore in an action of Treſpaſs 
brought by a Parſon againſt a Vi-  _ 

_ car for underwood, and each of them mic, 9, Eli 
did claim the Underwoods by Pre- in B. R. ad- 
ſcription as his ryrhes,there alchough mY ar Uh 

their claim was by Preſcription acc. 
( which was a matcer tryable at the 
Common Law ) Yer becauſe the 
Right of the cythes was in Cebate 
. only,the temporal Court was ouſted 
- of the Juriſdiction. | 

Spratt Subdean of Exeter did Li- 
bel in the Spiritual Court. againſt Mic. re, Jac. 
' Nicholſon Parſon of A. pro annwalj "<2 B. Spratt 

; nd Nicho!/ons 

pencione of 3o, |. out of his Parſo- Caſc, 
nage, and ſhewed in his Libel, how 
that fav per realem compoſitiovem, 
quam per antiquam & laudabilem con- 
ſuetudinem , ipfe & Predeceſſores ſui 
babuerunt & habere conſueverunt pre- 
diftam annualem pencionem out of his 
Parſonage of A. andiin this Caſe it 
wasadjudged,that although he claim- 
ed the ſame pencion by Temporal 
grounds, viz. by Preſcription and 
real Compofition ; yet becauſe the 

| u 2 parties 
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parties were both Spiritual preſons, 
he had his Ele&ion to ſue for the 
ſame eicher in rhe Spiritual Court, 
or in the Temporal Court. And 
the Statute of 34.H.8.cap.16, gives 
liberty ro Spiritual perſons to ſue for 


pencions in the Spiritual Court : 


Bur it a Spiritual perſon who hath 
ſuch apeacion by preſcription, bring- 
eth a Writ of Annuity tor the ſame 
( as he may do if he will ) and de- 
clares upon the preſcription , he can- 
not afterwards ſue for this Annuity 
in the Spiritual Court, by the name 
of a pencion ; for that he hath derer- 
mined his EleQtion, and if he doth, a 
Prohibition will lye. 

See 35, Eliz. in Crokey and Dor- 
zwers Cale, in Pophams Reports 23. 
where it was holden by all the 
Juſtices, rhar a pencion iſſuing our 
of a Rectory,is the ſame with a Rent: 
and thar ſuch a Pencion was deman- 
dable by the Common Law, in the 
Common Law Court ; and by that 
Caſe it appeareth, that ſucha penci- 
on was demanded in a Writ of En- 
try, whereupon a Common Recove- 
Ty was had. 

And ſo if a Parijſhioner ſhall refuſe 
to 


WC — 
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to pay his tythes, or doth not ſer 

forth his predial cyrhes, the Parſon 

may Libell againſt him in the Spiri- 

tonal Courr if he pleaſe; Orclfe at 

this day, the Parlon or 'other Pro- 

prietor of the rythes, may have 

their Aion in the Kings Temporal 

Courts, for the nor ietting forth, 

or for the ſubſtration of them ar 

their Ele&ion, and ſhall recover the 

rreb'e value of thetythes, as it was 

adjudged by all the Judges of Exg- 

land, againſt the opinion of Fgerto 

Lord-keeper 29, Eliz. in Woeas caſe, 

For although thar che treble value 

be nor given tothe Parſon or pro- 

prietor of the tythes by any expreſs 

words in the Statute of 2. E. 6, Yer 

foraſmuch as heis the party grieved, 

and hath the righr of the rythes in _ 

him, the treble value is given to 

him, For whenſoever a Statute 

oiverh a forfeiture or a penalty 

againſt any one who wrongfully de- 

teineth,or difpoſſefleth another of his 

Right or Intereſt , in- that Caſe, he Y.Cock z.pac. 

who hath the wrong, ſhall have the Infii-550, b. 

forfeiture or penalty , and ſhall have ja Co 8. ror. 

his Aion at the Common Law tor 552: Feels 

the ſame, or elſe he may ſe in the ©" - - 
U 3 Ec- = 
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Eccleſiaſtical Court for the ſame 
cauſe, 

In 17. Car.in the Common Pleas, 
the Caſe was this, A. Parſon Libel- 
led in che Ecclefiaſtical Court for 
rythes, and ſet forth chac the rythes 
were {er forth, and that the defen- 
dant did hinder and ſtop him to cir- 
ry them away : [t was holden by 
the Juſtices in that caſe, that becauſe 
he did not {ue upon the Starute , for 
he doth not mention the double va- 
lue in his Libel as he ought to do, 


' as was agreed by all the Jaſtices, a 


Prohibition in that Caſe was award- 
ed, 

Now, what ſhall be ſaid a ſetting 
forth of the tythes, and what nor, 
appeareth by the Judgement given 
10, Car. in Azdcrſons Caſe: where 
it was hoſden by all the Juſtices, that 
if a Pariſhioner fetteth forth his 
tyrhes,and rhey ſtand upon the Land 
ewo or three dayes , and afterwards 
he taketh and carrieth them away, 
that th!s is not a ſetting forth of 
the tythes within the Statute of 
2. E. 6. 

Vaſc, 15, Car, in the Kings 
Beuch, In an aGtion brought _ 

che 
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the Statute of2 .E.6 8& found for the 
plaintiff, ir was moved in arreſt of 
Judgement , becauſe the plaintiff 
faid, rhat the defendant was Occu- 
pier only , and did not ſhew what 
Incereſt he had 5 Bur ic was the opi- 
nion of the Juſtices and the whole 
Court, that he needs not ſoto do; 
for that whoſoevever taketh away 
the tythes is a Treſpaſſer ; and an 
Action lyeth againſt a Diſleiſor for 
the rythes: and that if one cutteth 
them, and another carrieth them 
away , an Aion lyeth againſt any 
of them. - 

IF a Parſon or other Proprietor 
of thertythes will ſue for the ſame 
in the Ecclefiaſtical Court, for the 
not ſetting forth, or the ſubſtraction ' 
of them , after they are ſet forth, 
he ſhall recover in that Court but the 
double value of the ſame; and the 
reaſon thereof is, becauſein the Ec- 
clefiaſtical Court, he ſhall recover 
the tythes themſelves ; which makes 
it equivalent with the treble value 
at rhe Common Law , as it 1s 
ſaid in Cook 2. part, Inſtir, 651, 

And therefore the Caſe was, Hil. Hil.rr. Jac.in 


1 Co.B. Baldwin 
11, Jac, in the Court of Common ©: _ 


Uo, Pleas, caſe, 
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Pleas, that a Parſon did Libel in the 
Spiritual Court for the ſubſtraQion 
of tythes, and the defendant in the 
Court of Common Pleas ſuggeſted 
to be diſcharged of rythes by pri- 
viledge within the Statute of 31. 
H. 8. and bad a Prohibition : and 
Iflue being joyned in the Court of 
Common Pleas upon the Priviledge, 
che plaintiff in the Prohibition was 
Nonſuit. Whereupon a Conlultati- 
on was awarded , and a ſentence 
was afterwards given for the Par- 
ſon in the Spiritual Courr, that he 
ſhould recover the ſingle value,and 
ſet the value certain; Et alterius 
quod recuperet duplicem valorem, and 
tet the ſame alſo certain. Andaf- 
ter this ſentence a Prohibition was 
awarded, becauſe therein they exs 
ceeded the value which was to be 
recovered 1n their Court ; and it was 
adjudged, that although their ſen- 
tence was not, that he ſhould reco- 
ver the treble value, yet becauſe 
Sentence did amount - to ſo much 
being laid together, a ſpecial Pro- 
bibition was awarded, ſetting forth 

the whole matter ar large: 
And a Parſon ſhall have an ARi- 
.0n 
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On upon the Statute of 2. E. 6, for 
the Treble Value, or may ſue in the 
Spiritual Court for the double ya- 
lue at his EleRion, although he be 
no Parſon at the time of the Ai- 
on brought: For if a Pariſhioner 
doth not ſet forth his rythes, or ſub- 
ſtrateth them after they are ſet 


forch, and afterwards the Parſon is 


deprived forSymonie,or other crime, 
and ſo declared by a ſentence given 
in the Spiritual Court againſt him s 
yet may ſuch a Parſon after ſuch his 
Deprivation ſue in the Ecclefiaſtcial 
Court for the ſubſiraction of rhe 
tythes which were due to him before 
his Deprivation, and a Prohibition 
will not lye, as it was adjudged, 
Hil. 13. Jacob, in Coles Caſe. 

And thus much briefly of tythes, 
the profics of the Church or Par- 
ſonage belonging tothe Incumbent ; 
letus now come to ſpeak ſomewhat 
of Churches Collegial and Parochi- 
al, either Preſentative, or Donativez 
And how, where, and by whom an 
Union may be made of two Chur- 
ches into one, and of the Appro- 


priations of them, and of Advow- 
ſons. = 
ER C APe 
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of Churches Cathedral, Collegial and 
Parechial, Preſentative , or Dona- 
tive z Of YViſutation of them + of 
Proxies incident to Vifitations, and 
of the Union of Churches, and of the 
Appropriations of them, axd Ad- 
vVowſons. 


LL Churches are Cathedral, 
Collegial and Conventual, or 
Parochial: A Cathedral Church is 
the See, or Church of the Biſhop of 
the Dioceſs, whereof he is the In- 
Dodd,s, acc. cumbenr. 
Coo.11.p.71, Ofevery Cathedral Church there 
is a Deanand a Chapter, who are the 
17. Af. 9, Prebendaries or Canons thereof 
* 49. E.3,28. Whoare of Council with the Biſhop: 
; But they have and hold their poſ- 
ſeſſions ſevered and divided from the 
poſſeſſions of the Biſhop : The Vi- 
fitation of Cathedral Churches doth 
belong unto the Metropolitan of 
the Province, or elſe to the King, 
when the Temporalties of the Arch- 
biſhop of the Province , ſede v4- 
cante, 
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Cante, are in the Kings hands, 
- CollegialChurches orConventual, 
were ſuch as in times paſt, were be- 
longing to Abbies orPriories,and the 
like, and ſuch as are at this day in 
Colledges, 
A Parochial Church is that Ad 
quam Eccleſiam Plebs convenit, ad 
percipienda Sacramenta Baptiſmatis 
&F Corporis & Sanguinis Chriſti unde 
pabnlum ad avimas ſuſtemtendas ſuſci- 
piant : of which the Parſon, of whom 
we have before ſpoken ar large, 
is Incumbent, who hath the Cure 
of all the Souls wichin the Pariſh, 
Ina Church Parochial there are 
other Officers beſides theParſon and 
Vicar,viz. the Church- wardens, Pa- Co0% r- par, 
r (h Clark,c+c. The Church-wardens — a. 
are a Corporation, who have a ca- 
pacity to take goods into the uſe of 
che Church, and the Government 
of the body of the Church doth ap- 
pertain unto themz they ſhall have 
an Action of Treſpaſs for taking 
away/the Goods and the Ornaments 
the Church in their own Names: 
and alſo ſhall have an Appeal of z,. «. Tcin; 
Robbery for the goods of the Fane 
Church, whichare tollen out of the xg; © 
: #þ Church : 


37-H. 6.30, 
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Church : and if they do recover 
mp; ge damages in any Action brought by 
acc, them as Church- wardens, the dam- 

mages ſhall go to the uſe of the 

Church,and they ſhall not have chem 
_ . parts to their own uſes. But the Church- 
iz. H,- 29, Wardens have not a Capacity to pur- 

chaſe Lands to the uſe of theChurch: 

Nor is any Leaſe made by them of 

the Churches Lands good in Law. 

The diſpoſing and placing of the 

Pariſhoners in Seats in the Body of 

the Church doth appercain to the 

Ordinary de communi jure; and by 

appointmeat from , and under the 

Ordinary, to the Church-wardens - 

and for a Seat in the Church, the 

Suit doth properly belong unto the 

Spiritual Court - But ifa Cuſtom be 

alledged, that the Church-wardens 

themſelves 1ntheir own Rights time 
out of mind, without the power of 
the Ordinary, have uſed tohave the 
placing of the Pariſhioners in Seats 

Navi Eccleſie, this is a good cuſtom, 

and for ſuch a Seat the Suit ſhall be at 

theCommonLaw.and not in the Ec- 
clefiaſtical Court, becauſe the Ec- 

Clefiaſtical Court cannot try the 


Cuſtom, as it was adjudged 9, Car. 
in 


Cay.28: @arſons Law: 101 
inthe Kings Bench, in Topſons Caſe, 

If a Gentleman with the conſent 
of the Ordinary, hath built an Ifle 
ro the Church, and ſer convenient Mic-r0: laciin 
Seats there for him and his Family, = = 
and hath alwayes repaired the ſame caſc. 
at his own coſts and charges , if 
the Ordinary place another man in 
the Seat with him, without his con- 
ſent, he may have his Action upon 
the Cale againſt the Ordinary z Bur 
it with the conſent of the Ordina- 
ry a man builds or ſets a ſear in 
Navi Eccleſie, and another man pulls 
down the ſame, or defaceth ir, an 
Action Yi & armi will not lye 
azainſt him, becauſe the Freehold of 
the Church is in the Parſon ; bu: inf 
ſuch Caſe, he may ſue the party in 
the Spiritual Court for the wrong 
. Cone unto him, 

The Church-wardens are at eve- 
ry Vifitation of the Biſhop of the 
Dioceſs to make preſentment ot all 
Miſdemeanonrs and Offences in the 
Parſon, Vicar, or Pariſhioners, either 
concerning Religion , or the breach 
of the Rites and Orders of the 
Church, and for to preſent the de- 
faults of all that repair not to _ 

os 
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Service there, or obſerve not the 
Rites andCeremonies of che Church: 
and although they have fo large an 
Authority in the Pariſh under the 
Ordinary; yet they are noteſteem- 
ed to be Eccleſiiſtical perſons, but 
they are for the moſt part Lay-men, 
and they may be remoyed from their 
Offices by the Ordinary upon juſt 
cauſe of complaint made unto him, 
orelſe by the Parifthioners themſelvs; 
and therefore if a ariſh doth pre- 
ſcribe ro have the choice of rheir 
Church- Wardens for two years to- 
gether with the aſſent of the Pari. 
ſhioners, yet may the Pariſhio- 
ners themſelves within two years 
remove ſuch Church-wardens, and 
appoint others in their places; other- 
wiſe they might waſte all the goods. 
of the Church within the two years, 
for which the Pariſhoners could have 
no Remedy againſt chem, 

The Pariſh Clark is an Officer in 
the Church ; but he is moſt com- 
monly a Lay man, and no Ecclefia- 
ſtical perſon, and his Office is bur a 
Lay- Office; He isto be choſen by 
the Pariſhioners, and not by the Par- 


{on or Vicar alone, and he is alſo re- 
| mcyeable 
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moveable upon Cauſe from his Of- 
fice at their Wills and Pleaſures : 
He is not a perſon corporate,nor hath 
ſucceſſion; and the Parſon is not ty- 
edtofind the Pariſh Clark as it was 
adjudged, Hil, 3o; Eliz. in B, R, in 
Saul and Woods Caſe, But if the Par- 
ſon be tyed co find ſuch a Clark A 
Preſcription to pay 5. $. per an, ot 
ſuch ſumm ro ſuch a Pariſh Clark 
by a Pariſhioner in diſcharge of his 
tythes, is a good diſcharge of the 
tythes.againſt the Parſon : But yet 
trythes are not payable to him as 
tythes : And that he is bur a 
Lay-perſon,and removeable as afore- 
ſaid, appeareth by the Book of 3.E. 3. 


Annuity 40, where an Annuity was- 


oranted unto a man untill he was 
promoted unto a Beneficez and ina 
Writ of Annuity brought by the 
Grantee, the defendant did alledge 
chat the Plaintiff was made by him 
the Clark of ſuch a Pariſh Church; 
and it was1uled to be no good plea, 
co barr him of his Annuity : for thar 
the Clark of a Pariſh was bur a 
Lay-officer, and he was removeable 
at the pleaſures of che Pariſhioners 5 
and the Clarkſhip was no Benefice 
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Parſons Law, Cav28, 
withia the intent of the Grant. So 
likewiſe was it adjudged in the Caſe 
of a Prohibition 5 where the Pa- 
riſhiones of the Pariſh of St, Alphage 
in Canterbury did preſcribe ro have 
the EleRion of their Pariſh Clark, 
and by a Canon made x, Jacob, the 


Election of the Clark was given to 


the Vicar : it was adjudged in this 
Caſe for the reaſons before alledged, 
that the Preſcription ſhould be pre- 
ferred before the Canon , and ſo 
much the rather, becauſe .by the Pre- 
ſcription no more was claimed, then 
by the Law of the Realm was due 


and uſual ; and a Prohibition was 


awarded accordingly, 

Churches Collegial, Conventual 
or Parochial, were alwayes Vifitable 
by the Biſhop of the Diocels, if no 
ſpecial Exemprion was made by the 
Founders of the Ordinaries Jurii- 
diction in the Viſication thereof : 
And ſo were all Abbies, Priories, 
and other Religious Honſes ,' and 
the Biſhops, or other Viſitors had 
anciently Proxies allowed them for 
their Viiitations, which was a cer- 
tai; Exhibition of Provifions in Eſ- 
culents cx peculentss in the time of 
their Vificarions. A 


Cayr.28, Parſons Law. .. 

A Proxie 1s calle Precuratio, and 
ought to be ſecundum qualitaters per- 
ſone Viſitantis. & ſubſtantiam Viſita- 
torum. Burwhen the pomp ot the 
Viſitors did require ſuch provifiens 
as were intolerable both to Incum- 
bents of Churches, and to Religious 
houſes whereof they were the Viſt- 
rors,every Church&Religious Houſe 
was reaſonably raxed ; and the Pro- 
x1eS for Provitions were reduced in- 
to certain ſumms of monies, which 
were paid yearly into the Nature of 
Pencions to the Ordinaries who had 
the power to vifit them. h 

Upon the Diſſolution of Abbies 
and Monaſteries, Proxies were not 
extinguiſhed, although the Vifſitatt- 
on did ceaſe : neither were they ex- 


tinguiſhed bv Unity of poſſeſſion in 


the hands of the King, bur ſuſpend- 
edonly : And when the Abbtes and 
Priories, and the Land out of which 
the Proxies were paid by Grants 
fromthe K:ng, came unto Lav-men, 
then were thoſe Proxies revived,and 
at this day they are du: and payable 
outot all Impropriations unto theOr« 
dinaries, although the Viſitation doth 
ceaſe: And all other Churches Pres 
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ſentative do at this day pay a cer- 
cain ſumm of money to the Ordina- 
ry fora Proxy for his Vifſication, 
Proxies do agree with tythes in 
ſome things; for as the Inſtruction 
of the people in the Service of God, 
was the firſt Cauſe of payment of 
{|ſx tythes : ſo Viſitation which ( as 
| Mr. Litleton ſaith ) doth alwayes ac- 
company Inſtracion, was the firſt 
Caule of Proxies; and as no Lay- 
man can preſcribe in Non Decimanao, 
. as before is (aid ; ſo according to 
the Rule of the Canon Law, Nalla 
eſt adverſus Procurationem Praſcrip- 
$10, | 
But if a Parochial Church be Do- 
native ( as the ſame may be Jand ex. 
empt from all Ordinaries JuriſdiQti- 
on, there the Ordinary ſhall nor vi- 
fit the Church, but the Patron 
by C:>mmiſſioners appointed by hims 
| and there it ſeems Proxies ſhall not 
| | be paid , for that Proxies are Spiri- 
| tu!! duties ,, which had their orig1- 
nail by the Canon Law , and were 
| dueonly ro Ordinaries and Ecclefi- 
| aſtical Vificors, and were recoverable 
only in the Ecclefiaſtical Court , 
anſt were not due or payable ro 


Lay- 


# 
-_ 
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Lay-Patrons; or ſuch their V*fi- 


rors, 


If the King doth Found a Church 
or Chappel , he may exempr the 7*:' 
ſame from the Ordinaries Juriſaicti- zi. E. _ . 
on : and then the Lord Chancellor 
of England, or the Lord Keeper of 
the Grear Seal for the time being, 
ſhall' vific the ſame : 
King by his Letters Parents do Li- «. : 
cence a Common perſon to tound « 

a Church or Chappel, exempt from |; 
Ordinaries Juriſditon , . the ſame E 
ſhall be Viſiced by the Founder, and 

| not by the Ordinary : Aud if ſuch a 

Clark Donative be diſturbed in his 
Incumbency , the Patron or Foun- 
der ſhall have a @ware Impedit pre- 
ſentare ad Ecclefiam, and declare upon 
the ſpecial marrer : Butif the Patron 
of a Church Donative doth once 
peſentunto the Ordinary, and his 
Clark be Admitted and Inſticuted , 
it is now become preſentable, and 
it ſhall never be Donative after,2nd 
then the Ordinary ſhall vific the 
ſame, and a Proxie ſhall be paid,and 
Lapſe ſhall incurr co the Ordinary,as 
ir ſhall do inall other Benefices pre- 
{zencable. 


And if the 


OY Parſons Law. Car 28. 


By the Common Law, if two 
. Churches be ſo poor, and of {o ſmall 
" Revenew that thelncumbents cannor 
live, and maintain their Charge out 
of the profics of them , the Ordi- 
naries, Patrons and Incumbents may 
make a Confolidation or - an Union 
5. & £4. Of thetwo Churches intoone, and 
1 thenupon the Union, it muſt be ap- 
pointed who ſhall preſent nexc after 
the Union, one of them, or both of 
tem, or Jointly , or leverally by 
Turns : and upon {uch Union and 
agreement made by Initrumears, or 
W ritings under the hands and 
{eals of the Patrons, Ordinaries and 
Incumbents, each of the Patrons if 
he be diſturbed, may have a 2nare 
inipeatt Preſentare ad Ecclefiam: and 
aithough by the Union, the Incum- 
bency of the one Church be loſt and 
extinguiſhed, yet the-Patronage doth 
remain ſtill in being - and therefore 
if an Annuity be granted our of the 
Church of D. and afterwards the 
Chutch of D.is united to the Church 
ot S. it the Grantee doth releaſe to 
the Patron of the Church of S. the 
Annuity is not thereby extin ; 


But a Releaſe to the Patron of the 
Church 
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Church of D, will extinguiſh the 
Annuity, 

Every Union muſt be made by the 
Ordinaries, with the Conſent of the 
Patrons, by ſpecial words of 7/z7ze, 
anneftere, Conſolidare, or the like, 
and muft be perpecual : Foran Uni- 
on of a Church for life or years is 
not good. : 

Ic hath been ſome Queſtion, whe- 
ther at the Common Law, an Uni- 0 I 
on might be made of one Church | 
or Chappel to another Church or 
Chappel, without the Kings Licence X 
or Conſent: And I do conceive that 
it might bez For the Union is the 
Act of the Ordinary: Un:0 eſt at7 us ; 
Spirituals, and as one faith, CM unrs Moog 
Epiſcopale eff Unire.quia tota Dieceſes 
eſt Cura Epiſcopi: and the Licence of 
the King is not ſo neceflary in the 
Caſe of Unionof one Church unto 
another,as the ſame is in the Appro- 
priation of Churches, or Advow- 
ſons; and I find in our Books, thar 
in Caſes of Union, the L cence of 
the King 1s not pleaded. bur. 1t 1s 
faid only, that the Union was mace 
by the Patrons and Ordinaries, or 
concurrentibas his qui in lege requiryn- 

'R%S 3 tur ? 


Parſons Law, Cap. 18. 


zur: 1n11.H. 7.9, the Chappel of 
Wanborow was united uno Magdalen 
Colledge in Oxford,and it was plead- 
ed, thac the Union was by the Pa- 
tron and Ordinary, bur it is not plead- 
ed tro b2 with the Licence of the 
King - And ſoin g. Eliz, Dyer. 219. 
The Pariſh Cllurches of 1Jeſfield and 
St, Martins inthe County of South- 
hampton were united by the Ordina- 
ries, with the Confenc of the Pa- 
trons , but ir doth not appear 
rhat there 'was any Licence of the 
King. 

Ic is certain, that no perſon can 
Found any Church, Chappel, or 
Colledge without the Kings Li- 
cence, as appeareth by the Caſe of 
7. E. 6. Dyer18, where Pope Ur- 
ban at the requeſt of the Baron of 
Grcyſlock Founded a Colledge of a 
Maſter and fix Pciefts , which was 
Certified in the Book of the Firſt 
ſruits by the name of Redforinm & 
Collegium de Greyftock : yer becauſe 
it was agieed, that the Pope could 
not found or incorporate a ' Col- 
ledge within this Realm, nor aſſign, 
nor Licence any to affign lands to 
ſame, but the ſame muſt be done 


by 


Caye.28, Parſons Law. 

by the King himſelf, it was ajdudged 
that the Fonndation was void; and 
although the Colledge had the 
Countenance of a Lawtfull Colledge 
and Foundation, yer it was no Col- 
ledge within the Statute of 1. E, 6, 
of Chauntreys, 

Bur if one Church or Chappel 
be united unto another without the 
Kings Licence, yet the union is not 
void{as I conceive) for theſe cauſes; 
I. The Parſon, Patron and Ordinary 
at the Common Law might have ali 
ened the poſſeſſions of the Church, 
or have charged the ſame wichour 
the Kings Licence; 4 fortiori, they 
might unice two Churches in one z 
for that the King loſt noth:ng there- 
by. 2,1f an Advowſon holden of 
a coramon perſon, be appropriated 
without the Kings Licence , it isno 
forfeiture of the Advowſon, bur the 
King ſhall preſent upon theavoidance 
Nomine diſftriftions tantum , untill 
a Fine be paid untothe King for che 
Alienation in Mortmain without Li- 
cence; bur it doth not make void the 
Appropriation. If then in that caſe, 
the Appropriation be not avoided. 
fortiari an union ſhall not be avoid- 


Jil- 
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ed, which is leſs then an Appropri- 
ation, although it be without the 
Kings Licence, 3. Theright of the 
King to preſent to the Chucch is on- 
ly f r Lapſe, which is but a Caſual 
and a Collateral right : and there- 
fore an union made withour the King 
of two Churches into one, by the 
Common Law way be good, and 


ſtand £ OG) * 


By the Statute of 37, H.8.cap.2 1. 
it is <nacted. That whereas there are 
mony poor Pariſhes within one mile 
of another, the tyrhes and revenews 
whc<reof are not {ufficient ro maintain 
the Curare, & for the maintenance of 
the Reparations, Ornaments and du- 
ties belonging to the Church , that 
an union or conſolidation of two 
\uch Churches may be into one. with 
the conſent of the Ordinaries, Law - 
full Patrons and Incumbents by 
Writings under. their hands and 
ſeals : In that Statute there is no 
menti-n made of the Licence of the 
King to be had, or that the union 
muſt be with his conſent, which if 
the conſent of the King had been 
neceſſary, I conceive the makers of 
that Law would not have omitted - 
my an 


Cap.28. Parſons Law. 


and the King doth not lofe any 
ching by ſuch union; For that all 
Tenths, and Firſt fruits of Churches 
or Chappels, united according to 
chat Stacure, are thereby ſaved and 
reſerved to the Crown. 

Trinit, 9. Car. in the Common 
Pleas, in the caſe between Dr, Row- 
lins and Sir Henry Yaxley tor the 
Churchof Bowtherpein the County 
of Norfotk, The Queſtion was.,whe- 
cher che ſaid Stzture of 37. H.8. did 
extendio a Church Parochial only, 
or to other Churches ; and whether 
by thar Statute a Parochial Church 
migat be united to a Church Colle - 
Slate without the Kings Licence: 1 
did not hear that the Qieſtion 
was ever Reſolved , or that any 
Judgemenr was given in that caſe : 
and therefore I will not take upon 
me to determine ir, But in all caſes 
of union of Churches, I conceive it 
to be the ſafeſt and ſureſt courſe to 
have and obrain the Kings Licence, 
or conſent, although chat it be after 
ſuch union madez for that perhaps 
will be ſufficient: For fo it was hol- 
cen to bein the Caſe of 11.H 7.9. 
For there, afterthe union made, the 
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King granted his pardon, which was 
holden to be a ſubſequent aſſent, 
and ſufficient to make the union 
good : And ſoit was adjudged, Trin. 
37. Elz, in Co, Banco. in C1uſtin 
and Twines caſe, that the Confirma- 
tion by the Kings Letters Patents,of 
an union mace of the Pariſh Charch 
of Aſhe unto the Deanary of N, 
after the union made, was ſuffici- 
nr, 

Now although that one Church 
or Chappel may be nnired unto ano- 
ther Church or Chappel both by the 
Common Law, and by the Starure 
of 37. H. 8. by the Patrons, Ordi- 
naries and Incumbents without the 
Licence precedent of the K1ng,or his 
ſubſequent Aﬀent: Yer there can- 
not be any appropriation made of 
any Church or Advowſon, without 
the Kings ſpecial Licence firſt ob- 
tained. For that every appropri- 
ation is a Mortmain, and the Patro- 
nage of the Advowlon is thereby 
loſt and extinguiſhed, and the per- 
ſon or Corporation to whom the 
appropriation is made , is become 
Parſon imperſonee, 

Concerning appropriations of 
Churches 


Cay.28: @arſons Law: 
Churches or Advowſons: 1, Con- 
cerning the time when chart appro- 
priations firſt begun, ic is very un- 
certain: yet I find in DoRor Ralyes 
Book of the View of the Civil Law, 
that the beginning of appropriations 
and diſcharge of Tythes, was after 
Benedif the Monk who was the firſt 
Inſtitutor of the Order of Monks ; 
 andy#4d. Cook 12. part, where it is 
ſaid, That the Saxon Kings appro- 
priated eight Churches to the Mo- 
naſtery of Crowland , as appeareth 


alſo by Ingnuiphus who was Abbot 


there , and it will be a difficult thing 
at rhis day to find ont when appro- 
priations were fiſt made. 

The Abbot of S#lbyheld the Par- 
ſonage of Lubbenbam in the County 


Tr.37.Eliz.in 
Ex, Chamber, 


of L, to his-own uſe, which as a Crimes and 


Parſonage Impropriate came toKing 
Henry the eighth by the Statute of 
31.H.8.o0f Diſſolutions. The King 
©4710 37. of his Reign granted ic in 
Fee-farm, under which grant the 
plaintiff claimed : the defendant ob- 
rained a Preſentation from the 
Queen, and to deſtroy the approprt- 
ation, did ſhew the Original of it, 
with a condition , that a Vicarige 

| ſhould 


Smuths Caſe. 
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ſhould be perpetually endowed, 
which was in 22, E, 4. and alledged 
that there never was a Vicarige en- 
dowed ; and therefore that the ap- 
propriation was void: But it was Re- 
ſolved by the whole Court, that the 
Vicarige inreſped of the long con- 
tinuance thereof was endowed, and 
in this caſe it was further ſaid, that 
it hould be dangerous now to ex- 
amine the original of appropriations 
of Parſonages , and endowment of 
Vicariges, for that the Otiginalsof 
them in time wall periſh. 

But now further concerning ap- 
propriations of Churches and Aqd- 
vowſon , Obſerve theſe Rules and 
grounds of Law, and the caſes pro- 
ving the ſame ; and1.Ir ts to be 
noted and obſerved , that no man 
can make any appropriation of any 
Church having Cure of ſouls, the 
ſame being a thing Eccleftaſtical,and 
ro be made to fome Eccleſiaſtical 
perſon, or body politick, but he on- 
ly thar hath Eccleſiaſtical Juriſdictt- 
on: and therefore in all appropriati- 
ons, the 'nrument of the appro- 
priation is by th- Biſhop or Ordina» 
ry, and runs in this, or the like 

! torm, 


Car.28; Parſons Law: 
form, viF. authoritate noſtra Ordinaria 
Ecclefiam Parochialem de B, ere, Pri- 
ori, & Conventui, &c. anneftimus, 
appropriamus, 7 unimus per praſentes: 
Bur yer the King is ſuch a Spiricual 
perſon, that he of himſelf may appro- 
priate any Church or Adyowſon, be- 
cauſe he hath the Eccleſiaſtical Ju- 
riſdition and power in him. Bur 
noother perſon within the Realm, 
or without, bur the King, or the Or- 
dinary by Authority derived from 
the King,can make any appropriati- 
on z and therefore appropriations 
made by the Pope, or by Licence 
from and under the Pope, were ne- 
ver allowed of by our Law. 2 Eve- 
ry appropriation muſt be with the 
Licence of the King: otherwiſe ic is 
not good : and the Licence muſt be 
cothe Spiritual body , or perſon to 
whom the app:opriation- 1s to be 
made torake the ſame, and not to 
the Biſhop to make rhe ſame. 

An Advowlſon of a Prebend hold- 
en of the King was aliened to an 
Abbot and his Succeſl»rs: and atter- 
wards the Kivg granted unto the 
Abbor and his Succeilors , Thar the 
Abbot and his Succeſlors —_— 
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King of a Parſonage to the _ 
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hold the Prebend in their own hands: 
yer becauſe the firſt alienation was 
without Licence, the King did ſeize 
thePrebend notwithſtanding his ſub- 
ſequent Grant: and that the ſame 
muſt be to the Spiritual Body, or 
perſon, appearerch by Pridle and Nap- 
pers caſe. Cook 11.p. 9. Where, 
upon the ſpecial verdi,it was found 
that the King by his Letters Patents 
ELicentiam dedit Priori ef Conventnt, 
&c. 2nod ipfh Eccleſiam Parochialem 
de B. appropriare,” conſolidare, & in- 
Corporare, &c, & eam ſic appropria- 
tam, conſolidatam & incorporatam in 
proprias manus & uſus retinere poſcint. 
3- The Licence to appropriate, is 
alwayes general, nod cedente, wel 
decedente Reffore, ec. And therefore 
an appropriation made when the 
Church is full of an Incambent,iF, 
as to fay (that the Parſon ro whom 
the appropriation is to be after the 
Church ſhall become void, ſhall be 
Parſon, and ſhall retain the Gleab 
and fruits thereof to his own uſe ) 
or elſe when the ſame is void of an 
Incumbent, In 8. Eliz. Dyer 244: 
an appropriation was made by the 


| cp.r8. Parſons Law. 


of Coventry and Lichfield, when the 
Church was full of an Incumbent, 
and it was adjudged it was good,and 
char the Biſhop had nothing in the 
Parſonage during the” life of the In- 
cumbent 4 and therefore a Leaſe 
made thereof by him to begin after 
ſuch a time as the Parſonage ſhould 
come to him or his Succefſors , 
was adjudged void, 4. Upon the 
appropiation of every Church,there 
muſt be a Vicar endowed, and a com - 
petent ſumm of money appointed 
yearly to be diſtributed to the 
oor. 

In 18.H.6.21.in the Great caſe of 
Conſultation whichwas argued in che 
Exchequer Chamber, it was the opi- 
nion of the then Maſter of the Rolls, 
that an Advowſon could not be ap- 
propriate without a ſucceſſion, al- 
though the Incumbent purchaſe the 
Advowlſon by Licence to hold to his 
ownuſe; For if a Prior be ſeized 
of an Advowſon to him and his 
heirs, and he purchaſeth Licence of 
appropriation, and that he and his 
Succeſſors ſhall hold the Advow- 
ſon to their own uſe; yet the Ad- 
vowlon ſhall deſcend to his — 

uc 
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Parſons Law, Cav.28, 
bat in ſuch caſe if he will have the 
appropriation good, it were beſt 
for to alien the Advowlon , and 
to repurchaſe it to him and his ſuc- 
ceſlors, and then the appropriation 
will be good, Laſtly, all appro- 
priations have been uſually to Cor- 
porations or perſons Spiritual, and 
nor to bodies politick conſiſting of 
meer Lay-men; But whether the 
ſame may be ar this day to Lay- 
men or to Lay-Corporations, I 
will not take upon me to reſolve: 
For it was lately a queſtion depend- 
ing in the Kings Bench: and (as I 
rake it ) not. yet reſolved, Whether 
che King {ince theStature of 25.H.8. 
may by his Letters Patents, appro- 
priate a Church Parochial, which was 
before Preſentative, to a Lay-Cor- 
poration, all the Members of the 
Corporation being but meer Lay- 
MEN, 

And thus much alſo briefly con- 
cerning Churches Parochial andCol- 
legial, Preſentative and Donative z 
and of the Union, Conſolidation, 
and Appropriations of them, and 
Agvowlons. 

Ca?P, 
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of the Power of the ordinary, And 


of his Certificate of Loyalty, of Ma- 
irimony, Baſtardy , Profeſſion and 
Excommengment. 


g He Power of the Ordinary is 

very great, bothin the Judge- 
' ing and determining of Eccleſiaſtical 
matters and Cauſes, of which he 
hath Juriſdigion 5 as alſo in the 
Execution of ſome things incident 
to his Office or place of Ordina- 
tion. 

Now the general Cauſes Ecclefi- 
aſtical, of which Ordinaries have Ju- 
rid:;&ion,are theſe, vi, Blaſphemy, 
Apoſtacy from Chriftianity, Here- 
fies, Schiſms, Ordaining of Mini- 
ſters, Inſticution of Clarks preſented 
to Benefices, Celebration of Divine 
Servicez The Cauſes of Loyalty, of 
Matrimony, Divorces general Ba- 
Rardy : theRight of Tythes, and of 
Subſtractions of them: Oblations, 
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Obventions, Dilapidations; Cauſes 
concerning the Reparation of Chur- 


' ches, Probate of Wills and Teſta- 


ments, Adminiſtrations, and Ac- 
compts for the ſame. The Cauſes 
of Inceſts, Fornifications, Adultertes, 
Soilicitation of Chaſtiry, Penſions, 
Appeals in Caſes Eccleſiaſtical, the 
Conuſans of all which Cauſes do 
properly belong to Ordinaries , to 
be heard and determined in their 
Eccleſiaſtical Courts - But of this 
general power of the Ordinary 
there are many reſtrjitions, as by 
ſeveral Caſes after mentioned it will 
appear, And therefore 1, Although 
the Ordinary may grant Admini- 
ſtration of the goods of a perſon 
who dyeth Inteſtate: yet he can- , 
not diſpoſe of the Inteſtate goods 
before all the Debts of the Inteſtate 
be tully ſatisfied : And therefore 
the Caſe in 7, Eliz.in Dyer 252.was 
an Aﬀtion of Debt was brought 
a2ainſt ths Ocdinary for the debt 
of the Inteſtarez It was che opinion 
of the Juſtices , thar after notice 
given of the Debt unto the Ordina- 
Iy, 


| Carp.29, Parſons Law; 
ry, That the Ordinary cannot diſpoſe 
of the goods of the Inteſtate, until 
he hach ſatisfied the debt for which 
the Action is brought againſt 
bim, 

2. If Adminiſtration be commit- 
ted of the Inteſtates goods to one 
by force of the Statute of 21, H.8, 
and the Adminiſtrator doth fatisfie 


and pay all the Inteſtates Debts,and 


tis Legacies; yer the Ordinary hath 
not power to diſpole of the reſt and 
\ reſidue of the Inteſtates goods,either 
to the children of the Inceſtate , 
or others , but that they ſhall re- 
main to the Adminiſtrator within 
the Intention of the Stature of ar, 
H, 8. as it was adjudged in one 
Barrows caſe : which iee Palc, 19, 
Jac. in Co. B.. in Hobarts Re- 
ports, 

The Commiſſary of the Biſhop 
of Lopdon granted Adminiſtration 
- of ones goods who dyed Inteſtate 
by Word: The Adminiſtrator fold 
the goods and dyed : Adminiſtrati- 
on de Novo was granted to another 
who ſued for thoſe goods : and the 
Ya Iftue 


323 


— 


Parſons Law. Cav. 2g. 

Iſtue was, Si Epiſcopus London cons- 
owifit Adminiſtrationem. It was 
doubred ar the firſt, if the Admini- 
ſtration granted by the Ordinary by 
word only was good or notsg Ir 
vas art laſt Reſolved that ir was 
nor good: wid. ro that - purpoſe, 
Mic. 13, Eliz. Dyer 294. 21. E, 4, 
10. and Cook g. part 41, in Henſlees 


| Caſe, » 


3. If the Ordinary doth demand of 

a Clark who 1s preſented unto him 
co be Infticuted into a Benefice with 
Cure, his Letters of Orders, or 
his Letters of Teſtimonial of his 
g00d behaviour, and the” Clark 
doth not ſhew them anto him, bur 
departeth , and thereupon after- 
wards the Ordinary doth refuſe him, 
and preſents another to the Church: 
in this caſe it is a Diſturbance of 
the Ordinary, and a 2uare Impead:t 
will lye againſt him upon ſuch a 
Diſturbance ; and the reaſon is, 
becauſe ' the Statute doth not com- 
pell the Clark who is preſented to 
him , either upon his Examinati- 
en, or 2t any other time,” to ſhew 
| \ IG co 
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. ro the Ordinary his Letters of Or- 
dination , 'or his Letters of Teſti- 
monial of his good behzviour , 25 
it was adjudges, Paſc, 33. Eliz, in 
Co. B. in Palmer and the Biſhop of 
Peterborows Caſe, 

I faid before, Thar of thofe 
things or Cauſes which are meer 
Eccleſiaſtical, the Juriſdiction there- 
of beloageth unto the Ordinary, 
andhe ſhall bethe Judge thereof,and 
his Certificate as Judge ſhall bind 
the parcies in the Kings Temporal 
Courts; And therefore if in Virs 
of Dower and other Writs brought 
in the Kings Te.nporal Courts , 
Iflue be joyned upon Ne aunque ac- 
couple in Liyal Atatrimony, this be - 
ing a Cauſe which is meer Ecclefi- 
aſtical, the eryval thereof muit be by 

the Biſhop or Ordinary upon an In- 
quiſition taken before him as Judges 
which - 15 after this manner , ez, 
The King firſt ſends his Writ to 
tbe Biſhop to make the Inquiry 
For the Eccleliaſtical Judge tetore 
he hath received the Kings Wat, 
may no; of kimfcif enquie of the 
T4 Loy - 


Parſons Law. Car.29. 


Loyaltie of the Matrimony - But . 
_ after ſuch time as he hath received. 
the Writ to make the Enquiry, 
he muſt not ſurceaſe for any Ap- 
peal or Inhibition , but muſt pro- 
ceed untill he hath certified the 
Kings Courts thereof 5 and then 
when the Biſhop hath received the 
Kings Writ , he doth give Notice 
thereof unto the party who took 
exception ro the Matrimony.,zt his 
dwelling houſe, if he hath any with- 
in the Dioceſs, to ſpeak at a day 
prefixed by him againſt the Martri- 
mony if he will, and after ſuch no- 
tice given, whether the party come 
or not; the Witnefles of the De- 
mrandant to prove the Loyalty of 
the Matrimony, ate taken, and ad- 
mitred by the Biſhop, if no ſaffici- 
ent Exception be taken to the Wit- 
neſſes. After, the Depoſicions taken 
they are publiſhed , and certified 
into the Kings Court where the Iſſue 
was joyned, by Letters under the 
| Seal of the Biſhop,the form of which 
Certificate you hill find to be after 
this manner, viz, 


Breve 
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Breve Domini Regis preſentibus 
annexum omni qua decuit reverenti.s X 
accepimus ;, .uirtute cnjus Brevs , 
wvobis certificamus , ®uod omnibus 
& fireulis in Brevi ills ſpecificat,ritt 
& debit? jnxta juris Eccleſtaſtici exi- 
gentlam obſervat. et wocatis ex ea 
parte vocands, dilizentem & celerem 
fieri fecimus Inquiſutionem ae rei ve- 
ritate de & ſuper materiis in brevi 
content, Per quam luculenter & 
evidenter comperuimus & invenimus 
per legitimas Probatiore#, & alia 
in hac parte Canonice requiſit. quod 
A. in brevi praditt. Nominat. apud 
B. in Com. N. in Dioeeſk, N.D in 
predifto brevi ſimiliter Nominatolezi- 
timo Matrimonio Copnlata fuit. In 
Cu} KW rea 5 orc. 
By this Certificate ir appeareth 
that the Ordinary muſt certifie the r4 Eliz.Dyer 
point in iſſue generally, viz. Thar 393: 313: 
Copnlata, wel now Copulata fui! in 
legitimo eMatrimonio, and mult nor 
make a ſpecial Verdi& of ir, or 
expreſs the manner of the Marr. 
age at large. And after ſuch Cer- 
tificate made, there ſhall be no Ap- 
| Y 4 peal, 


* Parſons Law. QCap.g, 
peal, but the ſame Certificate ſhall 
be aBarr, and conclude all parties 
for ever : and after ſuch Certificate 
and Reſummons of the Tenant in 
the Kings Temporal Court, Judge. 
ment ſhall be given for the plain- 
ti 


If a Writ of Dower be brought 
againſt the Biſhop of N. and others 
by ſeveral Precipes , and they plead 
that the Demandant We »nque fwuit 
accouple en loyall Matrimony : yet 
ſhall the Writ go ro the ſame Bl- 
ſhop to certifie the Loyalty of Ma. 
rrimony, and not unto the Metro- 
politanz For although the Biſhop 
be a party to the Writ, and De- 
tendanr in the cauſe; yet becauſe 
there are other parties and defen- 
dants beſides kimſelf who ſhall be 
bounden by his Certificate , ir ſhall 
be preſumed tha: the Biſhop will 
. do right , and therefore he him- 
ſelt ſhall be Judge of the Matrimo- 
ny : Bur if the Biſhop bimlelt alone 
had been Defendant , and had, 
pleaded ſuch a plea ro Iſſue, there 
22 ſhall not try the Matrimony: for 
_ rhen 
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' then heſhould be Judge in his own 
cauſe, which the Law will not ſaf- 
ferz and therefore the certificate 
ſhall be by the Metropolitan : But 
if in a Writ of Dower or other 
Writ, the Iflue ro be tryed be 
Whether Alice the demandant was 
the Wife of I, S. ornot, the ſame 
ſhall not be tryed by the certificate . 
of the Biſhop, but bya Jury at the 
Common Law. | | 
| Baſtardyis an Fecleſtaſtical Cauſes ©, , ,,.. 
and if generall Baſtardy be plead- the Abbor of | 
ed in diſability of the plaintiff, the 377. Mocce 
ſame ſhall be tryed by the certifi- © 
cate of the Biſhop , whether it be 4. E. 4. 15. 
in a real or a perſonal ation: Burt 
if it be pleaded that the plaintiff 
was born at ſuch a place before 
the Marriage was ſolemnized, E# 38. E. 3. Lib. 
 i{ſfint Baſtard, this is a ſpecial Baftar- 
dy, and ſhall be tryed by a Jury at x11. 6.3. acc. 
the Common Law, where the birth 
is alledged, 

Profeſſion is another. Spiritual 

thing, nd tryable by the certificate gy", 112,” 
of the Biſhop : For ſo was Profeſl- 
fion alledged in a Knight of the 
Or- 


39. Ec 3. 15, 


- 330 Parſons Law. Cavy.2g. 
21.E.z. Tryal Order of St. Fohns of Feruſalem in 


98. . England tryed by the certificate of 
ES | the Biſhop where the Profeſſion was 
alledged. 


| In 9. H. 7. 2. by Huſſey, If a man 

7. H.7-2-by plead Profeſhon in another man, 
jo which is traverſed, it ſhall be tryed 
by the certificate of the Ordinary : 
But if he plead, that at the time of 
the making of ſuch a Deed, or the 
doing of ſuch a thing, that the par- 
ty was profefled in ſome Order of 
Religion, the ſame ſhall be tryed by 
a Jury ar the Common Law , be. 
cauſe the Profeſſion refers to a 
certain time : But if Profeſſion or 
43-E.3.37.6, Daſtardy, be alledged in a ſtranger 
33 E.z.Tryall who is no patty to the Writ or Ai- 
20 on broughr, there the Profeſſion, or 
Baſtardy ſhall be tryed by a Jury 

at Law : For that if -the tryal ſhould 

be by che Ordinary, and he make his 

' certificate of the ſame, the ſame 

remains a Record for ever, and the 
ſame ſhonld conclude and bind the * 
party forever : for that he cannor 

averr againſt itz which would be 
dangerous and prejudicial to him 
who 


| 


| 
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Who is a (ranger tothe Writ. 

Admiſſion and Inſticution are 
alſo Spiritual things , and ſhall be 
tryed by the certificate of the Bi- 
ſhop ; For Inſticution is bur the Ler- 
cer of the Biſhop, of which a Jury 
cannot rake notice. ButInduction 
_ {a Temporal thing, and ſh1ll be 
rryed by a Jury at the Common 
Law. 
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22. H.6:27. 2. 
28 6, 

9.H.s5. 9.b. 
22. 1; 6, 2?» 


2. H.4. 17: 
£2. F. 4.13; 
32, H, 6.24 


acc, 


- 


Excommunication is another Spi- - 


ritual thing, and if it be pleaded in 
diſ:biliry of the party in the Tem- 
poral Court, the ſame muſt be cer- 
tified rhither by the Biſhop hinſelf ; 
For no man can certifie an Excom- 
mengment bur only the Biſhop who 
is the immediate Officer to the 
Kings Temporal Court to that pur- 
poſe : Bur if the Biſhop bez rems- 
tf, or { ſede wvacante) an Excom- 
mengment certified by the Guardian 
of the Spiritualties is ſufficient, An 
Excommengment certified . by the 
Commiſſary or Official of the Bt- 
ſhop is not good at this day, al- 
though in antient times the ſame 
hath been allowed, | 


It. 


Cook rt. parr, 
Inſtic, 134. 
41,E 3.10. 


12. B. 4-14, 
20, H, 6, I7s 
29, E. 3. Ex- 
cOmmeng. 26. 


20. H. 6. 2. 
$. H.6.3. acc. 


11. Hig un 
Debt. 
7.E-4-i4- acc. 


33% 
16. E. 3. Ex- 
commeng. 4. 


Dr. & Stud. 
I25. Acc, 


33. E. 3. Ex- 
commensg, 29, 


S» 


9. H -, 21, 
<a 
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If the Pope, or any other having 
Forreign ' Authority do. excommu- 
nicate any ſubject of the Realm of 
England, or the Dominions thereof, 
the ſame is no diſabilicy of his 
perſon; For that che Common 
Law diflallows of all As done by 
Forreign power in the diſability of 
any ſubje& within this Realm. 

If a Biſhop certifieth the Kings 
Temporal Courts, that another B. 
ſhop certified him that the party 15 
Excommunicated in his Diocels , 
this certificate upon the cerrificace, 
or Report of another is not good 
nor allowed of in our Law : For the 
Biſhop muſt certifie che party to be 
excomimenge upon his own know- 
ledge, Bur if a man be Excommu. 


. I 4, . 
Cook. 3p. in NIcate by the Commiliary of the 
Troliops Cale. 


Bitho! or his Official , the ſame be- 
ing done in the Biſhops right, and 


.in 1's Court, is ſuffictenr, although 


the fame be nor certified into the 
Kinvs Counts under the Seal of the 
Biſhop. 

[t a Biſhop be acetendintin an 
Action brought againſt him , . an 
E x- 


| Se 29; 
Excommengment of the plaintiff i in 
that Action certified by him to have : 
been in his own Court, is not al- 
lowed of to be pleaded in diſability, 
of the plaintiff: for that the Biſhop 
ſhall not be a Judge in his own caule, 
and the Kings Temporal Courts 
thall intend the ſame to be in the 

. fame cauſe, 
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